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JUDGE HOLMES’S CONTRIBUTIONS TO THE 
SCIENCE OF LAW 


= the preface to his recently published ‘Collected Papers,” ! Mr. 
Justice Holmes reminds us that a later generation has carried on 
the work which he began nearly half a century ago. His ideas have 
so thoroughly entered into the substance of our legal thought, and 
the papers and addresses in which they were set forth are so buried 
in the periodical literature of the law that the epigoni could easily 
forget whose armor they were wearing and whose weapons they 
were wielding. The papers and addresses entitled “Agency” (1891), 
“Privilege, Malice and Intent” (1894), “‘Learning and Science” 
(1895), ‘The Path of the Law” (1897), and “Law in Science and 
Science in Law” (1899) for the most part are addressed directly 
to problems of immediate importance in the law of today, and 
might have been written in the second decade of the twentieth 
century instead of the last decade of the nineteenth. Rereading 
them consecutively in their new form and remembering the dates 
of their original publication, one can but see that their author has 
done more than lead American juristic thought of the present 
generation. Above all others he has shaped the methods and ideas 
that are characteristic of the present as distinguished from the 
immediate past. 

Comparing twentieth-century science of law in America with the 
legal science of the last quarter of the nineteenth century, the most 


1 COLLECTED LEGAL Papers by Oliver Wendell Holmes, New York, Harcourt, 
Brace and Howe, 1920, pp. vii, 316. 
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significant changes are, the definite break with the historical method; 
the study of methods of judicial thinking and understanding of the 
scope and nature of legal logic; recognition of the relation between 
the law-finding element in judicial decision and the policies that 
must govern lawmaking; conscious facing of the problem of har- 
monizing or compromising conflicting or overlapping interests; 
the pulling apart and setting off of the several conceptions involved 
and concealed in the protean term “a right;”’ faith in the efficacy 
of effort to improve the law and make it more effective for its 
purposes; a functional point of view in contrast with the purely 
anatomical or morphological standpoint of the last century; giv- 
ing up of the idea of jurisprudence as a self-sufficient science, and 
unification of the methods each of which formerly claimed exclusive 
possession of the whole field. In each of these respects the present 
book testifies that Mr. Justice Holmes anticipated the teachers and 
thinkers of-today from twenty to thirty years. 

Compare Carter’s “Law: Its Origin, Growth and Function” ? 
with the paper on “‘Agency.”’* The former is written wholly from 
the metaphysical-historical standpoint of the seventies and eighties. 
It assumes that legislation is a futile attempt to make what cannot 
be made, that law is something which may only grow and is not to 
be shaped consciously. It employs an ethical-idealistic interpreta- 
tion of legal history. It seeks to deduce everything from and 
measure everything by a metaphysically given ultimate datum of 
individual free self-assertion. The latter has already parted ways 
with the then dominant historical school and has done so after de- 
veloping the best possibilities of its method.* It has seen through 
the dogmatic fiction of representation, by which men were seeking 
to reconcile employer’s or principal’s liability with the rising juristic 
principle of no liability without fault, and has pointed out the 
policy behind the fiction and the historical process of its develop- 
ment.’ It conceives of historic continuity with the past, not as a 
duty, but at most as a condition of effective use of the materials 
with which we must work.’ Also in the address ‘The Path of the 





? Published 1907, written 1904-1905. 
3 pp. 49-116, published 1891. 

See also the paper “Early English Equity.” 
® See pp. 49, 50, 54, 58-59, 87, 89, 93. 

6 See also, “Learning and Science,” 139. 
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Law,”’’ with the assurance of a master of historical method, the 
functional use of legal history is illustrated; we are shown what is 
behind particular legal traditions, what their course of development 
has been, and how we may use them intelligently for the ends of 
today instead of remaining slaves to them.’ Its author ‘had long 
ago rejected the idea of a statute as a temporary excrescence on the 
Corpus Juris, to be ignored for historical purposes, which grew out 
of judicial reaction from the legislative reform movement of the 
first half of the nineteenth century.° 

Geny’s Méthode d’inter prétation ° is commonly put as a landmark. 
But years before it appeared Mr. Justice Holmes had begun to 
study legal method, had called attention to the modes of judicial 
thought and had anticipated the main ideas of today. Throughout 
the last century analytical and historical jurists were agreed on 
a complete separation between jurisprudence and the theory of 
legislation and professed to exclude all ideas of policy from the 
domain of legal thought.” Mr. Justice Holmes was already well 
aware of the relation between law-making policy and the shaping 
of law through judicial decision and of the actual process which goes 
on more or less subconsciously under the name of legal logic and 
finding of the law. Yet he had too firm a grasp of the problem of 
the legal order to go to the other extreme of advocating the putting 
of judicial action wholly at large, as did the “progressives” of two 
decades ago who would have made of precedents no more than a 
“flickering light” to guide the judge when uncertain what he de- 
sired to do. The proposition that a decision is only evidence of the 
law, that the rule existed logically or potentially theretofore and 
was but found, is not a purposeless fiction. It serves to maintain 





7 pp. 167-202. 

8 See pp. 192, 193. Cf. “Law in Science and Science in Law,” 226-227. 

® p. 67. Compare with Carter’s attitude the way in which Coke’s Second Institute 
develops legal doctrine on the basis of the legislation of Edward I. Yet the former 
assumes that his is the immemorial common-law position. 

10 1 ed. 1899. 

11 See a statement of these by the other leader of American legal scholarship, in 
WIcMORE, PROBLEMS OF LAW (1920). Compare Hotmes, COLLECTED PAPERS, pp. 8, 
101, 104, 180, 181. 

12 HOLLAND, JURISPRUDENCE, chap. 1; MAINE, Earty History oF INSTITUTIONS, 
chap. 12; PoLLocK AND MarrTLAnD, History oF ENGLIisH Law, 1 ed. I, xxiii. 

18 See particularly the paper, “Privilege, Malice and Intent,” pp. 117-134; also 
“The Path of the Law,” p. 184. 
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the social interest in the general security by holding the judicial 
lawmaker to traditional premises and traditional lines and modes 
of development. He chooses from among competing legal analogies 
by a traditional technique, and the réle of legislative policy is in 
determining his choice within restricted limits." 

Again, as early as 1894 Mr. Justice Holmes had given up the form 
of legal science that sought only to put a historical or philosophical 
foundation under existing doctrines,” and instead of deductions 
from liberty, was thinking of harmonizing and compromising con- 
flicting or overlapping interests and of the valuing of interests which 
that process presupposes.”® He had seen into the pseudo-concept 
of “a right” and begun the process of setting off the several con- 
ceptions involved in our use of that term long before the present 
ferment in analytical jurisprudence in America.'’ While the fashion 
was to add a positivist doctrine of juristic futility to the historical 
doctrine of legislative futility, he had borne testimony to his faith 
in the efficacy of effort.’® While it was still the fashion to thrash 
over the barren straw of the controversy as to the nature and 
definition of law, he was looking at the legal order functionally.’® 
As early as 1895 he had given up the ideas of jurisprudence as a 
self-sufficient science, of law as something to be measured by itself 
or judged by a critique derived from itself, and of legal rules and 
doctrines as resting on their own basis.2” That he should have 
urged unification of the methods of jurisprudence as early as 1897, 
when it was still assumed that some one true method was the one 
key to social and legal science, was but a corollary.” 

If the ambiguity of the term “‘law”’ that requires us to use one 
word for the legal precepts which are actually recognized and applied 





14 As he said elsewhere, judicial making of law is “interstitial.” 

6 “T am not trying to justify particular doctrines, but to analyze the general method 
by which the law reaches its decisions.” P. 122. 

16 See also pp. 231, 288. 

17 “ Privilege, Malice and Intent,” e. g. pp. 120-121. 

18 “The time has gone by when law is only an unconscious embodiment of the 
common will.” P.130. Seealsop. 230. Compare CARTER, Law: Its Oricin, GROWTH 
AND FUNCTION, 203; CENTRALIZATION AND LAw, 23 (1906). 

19 “The Path of the Law.” Compare CARTER, LAw: Its Oricin, GROWTH AND 
FUuncrtTION, 131: “Statically regarded law is custom, when dynamically it is the force 
acting in harmony with custom and compelling obedience to it.” 

20 “Learning and Science,” ¢. g. p. 139. 

*t “The Path of the Law,” e. g. p. 198. Compare WARD, PurE SocroLocy, 12-14 
(1902). 
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in the tribunals of a given time and place and for the more general 
body of doctrine and tradition from which those precepts are 
chiefly drawn and by which we criticize them, if the longevity of 
scholastic logic in law after other sciences have given it up and the 
assumption that application of a rule of property and of a standard 
of conduct are one and the same process, — if these things have 
seemed to give the juristic charlatan an opportunity for pettifogging 
criticism, the author of “‘ The Path of the Law,” and of the dissenting 
opinion in Lochner v. New York,” may await the assured verdict 
of time. 


Roscoe Pound. 
HARVARD LAW SCHOOL. 





2 198 U.S. 45, 75 (1905). 
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PARTICIPATION IN A BREACH OF TRUST 


NYONE who participates with a trustee in a breach of trust 

may be held liable in a court of equity to the cestui que trust. 

If he has received and still holds the trust property or its proceeds, 

he may be held as constructive trustee thereof; if he has never 

received or no longer holds the trust property or its proceeds, he 
may be held liable in equity for damages. 

A purchaser of trust property is not liable merely because at 
the time of the purchase he knew of the existence of the trust at- 
taching to the property. If the sale was not in fact in breach of 
trust, the purchaser takes the property free and clear of the trust. 
At common law, however, an extraordinary doctrine was widely 
accepted, to the effect that a purchaser of trust property is liable 
in equity to the cestui que trust for the purchase-price, although the 
trustee had made the sale in the proper exercise of a power of sale 
and although the purchaser had paid the purchase-money to the 
trustee, unless the money so paid was properly applied by the 
trustee for the purposes of the trust. As Professor Ames has 
said,” “this highly artificial doctrine would seem to be indefensible 
on any principle.” Why should the purchaser be responsible for 
a misapplication of the purchase-money by the trustee in which 
the purchaser did not participate and which he had no reason to 
anticipate? The courts have whittled away the rule by making 
many exceptions to it,’ and in England and in many of the states 
it has been abolished by statute.* The effect of the rule is to ob- 





1 LEWIN, Trusts, 12 ed., pp. 534 et seq.; 2 Perry, Trusts, 6 ed., §§ 790-799. 
The rule was applicable to mortgagees and pledgees as well as purchasers of trust 
property. 

2 Ames, CASES ON TRUSTS, 2 ed., 269 n. 

3 Lewin, Trusts, 12 ed., pp. 535 et seg.; 2 Perry, Trusts, 6 ed., §§ 790-799; 
19 Am. St. Rep. 281. 

4 Law of Property Amendment Act, 1859 (22 & 23 Vict. c. 35), § 23; Lord Cran- 
worth’s Act (23 & 24 Vict. c. 145), § 29 (1860); Conveyancing and Law of Property 
Act, 1881 (44 & 45 Vict. c. 41), § 36; Trustee Act, 1893 (56 & 57 Vict. c. 53), § 20. 
The last named Act provides: “The receipt in writing of any trustee for any money, 
securities, or other personal property or effects payable, transferable, or deliverable 
to him under any trust or power shall be a sufficient discharge for the same, and shall 
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struct the proper administration of trusts by making it difficult 
for trustees to find persons who are willing to incur the risk at- 
tending the purchase of trust property. Where the rule prevails 
it is almost the universal custom to insert in a trust instrument 
containing a power of sale a provision that purchasers shall not be 
bound to see to the application of the purchase-money. 

Except so far as a purchaser of trust property is bound to see to 
the application of the purchase-money, the general rule is well 
settled that a third person dealing with a known trustee is not 
liable to the cestui que trust, although the trustee in fact com- 
mitted a breach of trust, unless the third person knew or ought to 
have known that the trustee was committing or intending to com- 
mit a breach of trust. He is not chargeable with participation in 
a breach of trust merely because he knew or ought to have known 
of the existence of the trust; it must appear also that he knew or 
ought to have known that the trustee was committing or contem- 
plating the commission of a breach of trust.5 

It is easy to affix liability upon one who obtains trust property 
from a trustee with actual knowledge of the existence of the trust 
and of the fact that the trustee is committing a breach of trust. 
No principle in the law of trusts is more clearly settled than that 
a transferee of trust property who knows that the transfer is in 
breach of trust is liable to the cestui que trust It was settled law 
as to uses as far back as 1465.’ Similarly a purchaser of trust 





effectually exonerate the person paying, transferring, or delivering the same from 
seeing to the application or being answerable for any loss or misapplication thereof.” 

A number of the American statutes are cited in 2 Perry, Trusts, 6 ed., § 790. One 
of the most recent statutes is Mass. L. 1918, c. 68, § 2. New York Real Property 
Law, § 108, provides: “A person who shall actually and in good faith pay a sum of 
money to a trustee, which the trustee as such is authorized to receive, shall not be 
responsible for the proper application of the money, according to the trust; and any 
right or title derived by him from the trustee in consideration of the payments shall 
not be impeached or called in question in consequence of a misapplication by the 
trustee of the money paid.” 

5 “A stranger to the trust receiving money from the trustee which he knows to be 
part of the trust estate is not liable as a constructive trustee unless there are facts 
brought home to him which shew that to his knowledge the money is being applied 
in a manner which is inconsistent with the trust; or (in other words) unless it be made 
out that he is party either to a fraud, or to a breach of trust on the part of the trustee.” 
Re Blundell, 40 Ch. D. 370, 381 (1888), per Stirling, J. 

6 See Scort, CAsEs on Trusts, c. VII. 

7 Y. B. 5 Ed. IV., fol. 7, pl. 16; Scorr, Cases on Trusts, 688. See also Y. B. 
11 Ed. IV., fol. 8 (1471), cited 3 MAITLAND, COLLECTED PAPERS, 345. 
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property is liable if he pays the purchase-price to the trustee with 
knowledge that the trustee intends to misapply the money so 
paid.® Similarly, if a chose in action is held by the obligee in trust, 
the obligor is liable if, knowing of the trust, he accepts a release in 
consideration of the cancellation of a personal indebtedness of the 
obligee to him.’ So also the obligor is liable if he pays the obligee- 
trustee, with knowledge that the latter intends to misappropriate 
the money.’ A fortiori an obligor is precluded from setting off a 
personal debt of the obligee to him, if he knows that the obligee’s 
claim against him is held in trust.” 

But suppose that a purchaser of trust property has no actual 
knowledge that the vendor is committing or contemplating the 
commission of a breach of trust. When and to what extent ought 
he make inquiry, ought he investigate, in order to ascertain whether 
or not the vendor is acting in breach of trust? Of course, strictly 
speaking, there is no “duty” to make any inquiry. But the cir- 
cumstances may be such that the purchaser cannot escape liability 
if an inquiry or investigation would disclose the vendor’s breach 
of trust.” 

If one takes a conveyance as purchaser or mortgagee from a 
person whose name in the document of title is followed by the 
word ‘‘trustee”’ or other words indicating a fiduciary character, he 





In Georgia it is expressly provided by statute that “All persons aiding and assist- 
ing trustees of any character, with a knowledge of their misconduct, in misapplying 
assets, are directly accountable to the persons injured.” 3 PARk’s ANN. CopE, Ga. 
(1914), § 3784. 

8 M’Leod v. Drummond, 17 Ves. 152 (1810) (executor); Tillinghast v. Champlin, 
4 R. I. 173, 209 (1856) (partner). See Manhattan Bank v. Walker, 130 U.S. 267, 279 
(1889). Cf. Tapley v. Tapley, 115 Ga. 109, 41 S. E. 235 (1902) (subsequent collusion 
in misapplication of purchase-price held not to affect validity of sale). 

® Scott, CasEs On Trusts, 646 n. See notes 14, 15, 24 and 66, infra. 

10 Taylor v. Harris’ Adm’r, 164 Ky. 654, 176 S. W. 168 (1915) (guardian). 

11 Ames, CASES ON TRUSTS, 270 n; Scott, CASES ON TRUSTS, 647n, 739 n. See 
note 65, infra. 

2 The English Conveyancing Act, 1882 (45 & 46 Vict. c. 39), § 3 provides that a 
purchaser shall not be prejudicially affected by notice of any instrument, fact, or 
thing unless it is within his own (or his agent’s) knowledge, or “would have come to 
his knowledge if such inquiries and inspections had been made as ought reasonably to 
have been made.” In Bailey v. Barnes, [1894] 1 Ch. 25, 35, it is explained that the 
word “ought” does not import a duty or obligation, and that the expression “ought 
reasonably” means “ought as a matter of prudence, having regard to what is usually 
done by men of business under similar circumstances.” 
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is chargeable with notice of the existence of a trust; and if he 
actually knows that the transferor is making a conveyance in pay- 
ment of or as security for his individual indebtedness, the trans- 
feree is liable to the cestui que trust, unless upon a reasonable in- 
quiry it would appear that the transferor was not violating his duty 
as trustee.“ The result is the same whenever the circumstances are 
such as to inform the transferee that the transferor is a fiduciary 
and is making the conveyance for his own personal advantage.” 
It is of course possible that there was in reality no trust, 
or the trust may have been of such a character that the trans- 
feror was not acting improperly in making the transfer, or the 
beneficiary may have authorized the transfer. But the trans- 
action is prima facie wrongful, and the transferee should make 





18 By the great weight of authority such words are not treated as mere descriptio 
persone and of no effect. In the leading case of Shaw v. Spencer, 100 Mass. 382, 393 
(1868), Foster, J., said: “The fact that it is common to issue certificates of stock in 
the name of one as trustee, when no trust actually exists, has no legal bearing on the 
decision of the present case. The rules of law are presumed to be known by all men; 
and they must govern themselves accordingly. The law holds that the insertion of 
the word ‘trustee’ after the name of a stockholder does indicate and give notice of a 
trust. No one is at liberty to disregard such notice and to abstain from inquiry for 
the reason that a trust is frequently simulated or pretended when it really does not 
exist. The whole force of this offer of evidence is addressed to the question whether 
the word ‘trustee’ alone has any significance and does amount to notice of the 
existence of a trust.” 

14 Scott v. Tyler, 2 Dick. 712, 724 (1788) (executor); Hill v. Simpson, 7 Ves. 152 
(1802) (executor); M’Leod v. Drummond, 14 Ves. 353, 358 (1807), 17 Ves. 152, 172 
(1810) (executor); Johnson v. Amberson, 140 Ala. 342, 37 So. 273 (1903) ‘trustee); 
Cohen v. Parish, 105 Ga. 339, 31 S. E. 205 (1898) (trustee); Hill ». Fleming, 128 Ky. 
201, 107 S. W. 764 (1908) (public officer); Shaw v. Spencer, 100 Mass. 382 (1868) 
(trustee); Smith v. Burgess, 133 Mass. 511 (1882) (trustee); Galloway v. Gleason, 
61 Mo. App. 21 (1895) (trustee); Wisconsin Yearly Meeting v. Babler, 115 Wis. 289, 
o1 N. W. 678 (1902) (treasurer). See Lewin, Trusts, 12 ed., 562; Perry, TRUSTs, 
6 ed., §§ 225, 814. See notes 24, 25 and 26, infra. 

18 As where the property is pledged by the trustee to secure a present loan which 
is apparently a loan to the trustee personally. Bank of Montreal v. Sweeny, 12 App. 
Cas. 617 (1887); Keane v. Robarts, 4 Madd. 332, 357 (18109) (semble); Duncan 2. 
Jaudon, 15 Wall. (U. S.) 165 (1872); Henshaw v. State Bank, 239 Ill. 515, 88 N. E. 
214 (1909); Clemens v. Heckscher, 185 Pa. 476, 40 Atl. 80 (1898). Cf. Taylor v. Harris’ 
Adm’r, 164 Ky. 654, 176 S. W. 168 (1915). 

“Tf there are circumstances that would arouse the suspicion of a reasonable man, 
inquiry must be made until a reasonable man would be satisfied; and if inquiry be not 
made, the person charged cannot take advantage of his own wrong, but is held to have 
notice of everything that a proper inquiry would have revealed.” LoweLL, TRANs- 
FER OF STOCK, § 67. 
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inquiry, and is chargeable with notice of everything that upon a 
reasonable inquiry would appear. 

But suppose that the transferee does not know that the trans- 
feror is making a conveyance for his own personal advantage, and 
has no more reason to think that the transfer is wrongful than that 
it is rightful. Is the transferee bound to make inquiry as to the 
authority of the transferor to make the transfer? The courts have 
usually answered this question in the affirmative. One who pur- 
chases or lends money on the security of property which he knows 
to be trust property should inquire whether the trustee is em- 
powered to sell or mortgage it.’® If the trustee’s authority is 
evidenced by a will or other instrument in writing of which the 
transferee knows, he has failed to make a reasonable inquiry if he 
has not examined the instrument; and he is liable if the instrument 
shows that the trustee was exceeding his authority in making the 
transfer.”7 And if the instrument shows that the transfer is au- 
thorized only if, for example, one of the beneficiaries gives a 
written consent to the transfer, he should ascertain whether such 





16 Stroughill v. Anstey, 1 DeG., M. & G. 635 (1852) (trustee); Sternfels v. Watson, 
139 Fed. (C. C. Ore.) 505 (1905) (T, holding land “as trustee,” makes unauthorized 
mortgage; subsequent purchaser bound to inquire into authority of T to mortgage); 
Tuttle v. First Nat. Bank, 187 Mass. 533, 73 N. E. 560 (1905) (pledge by trustee of 
stock); Donnelly v. Alden, 229 Mass. 109, 118 N. E. 298 (1918) (mortgage of land by 
executor improperly carrying on testator’s business); Snyder v. Collier, 85 Neb. 552, 
123 N. W. 1023 (1909) (trustee of land); Gaston v. American Exch. Nat. Bank, 29 
N. J. Eq. 98 (1878) (T, holding stock “as trustee,” makes unauthorized pledge); 
Suarez v. de Montigny, 1 App. Div. 494, 37 N. Y. Supp. 503 (1896), affirmed 153 N. Y. 
678, 48 N. E. 1107 (1897) (trustee of mortgage); First National Bank v. National 
Broadway Bank, 156 N. Y. 459, 51 N. E. 398 (1898) (trustee of stock); Ludington ». 
Mercantile National Bank, 102 App. Div. 251, 92 N. Y. Supp. 454 (1905) (trustee of 
stock); McLeod v. Despain, 49 Ore. 536, 90 Pac. 492, 92 Pac. 1088 (1907) (trustee); 
Kenworthy v. Equitable Trust Co., 218 Pa. 286, 67 Atl. 469 (1907) (trustee of mort- 
gage); Freeman v. Bailey, 50 S. C. 241, 27 S. E. 686 (1897) (trustee of overdue note). 
See note 28, infra. 

But see Northwestern, etc. Co. v. Atlantic Co., 174 Cal. 308, 163 Pac. 47 (1917) 
(holding the word “trustee” not enough to put the purchaser upon inquiry); Salisbury 
Mills v. Townsend, 109 Mass. 115 (1871) (holding that a purchaser of stock need not 
ascertain validity of previous assignments). 

17 Donnelly v. Alden, 229 Mass. 109, 118 N. E. 298 (1918); Suarez v. de Montigny, 
1 App. Div. 494, 37 N. Y. Supp. 503 (1896), affirmed 153 N. Y. 678, 48 N. E. 1107 
(1897); First National Bank v. National Broadway Bank, 156 N. Y. 459, 51 N. E. 
398 (1898); Ludington v. Mercantile National Bank, 102 App. Div. 251, 92 N. Y. Supp. 
454 (1905); Kenworthy v. Equitable Trust Co., 218 Pa. 286, 67 Atl. 469 (1907). See 
2 Perry, TRUSTS, 6 ed., p. 1313 n. 
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consent has been given.!* If there is no such instrument of which 
the transferee knows, he should make such inquiry as to the au- 
thority of the transferor as a reasonable man would make under 
the circumstances. If a reasonable inquiry shows that the trans- 
feror has apparently authority to make the sale or mortgage, and 
there is nothing in the nature of the transaction to indicate a 
breach of trust, the transferee is not bound to inquire further. He 
need not ascertain whether there are circumstances which may 
make the transfer improper, or whether the trustee is exercising a 
sound discretion or whether his motives in making the transfer are 
proper, nor need he inquire into the intended application of the 
proceeds.’® 

How far are these principles applicable to negotiable instru- 
ments? The mere fact that the name of a payee of a negotiable 
instrument is followed by the word “trustee” or other words indi- 
cating a fiduciary character, does not render the instrument non- 
negotiable.”® But if the purchaser of such an instrument is bound 





18 Suarez v. de Montigny, 1 App. Div. 494, 37 N. Y. Supp. 503 (1896) (affirmed 
153 N. Y. 678, 48 N. E. 1107 (1897)). 

19 See Grafflin v. Robb, 84 Md. 451, 35 Atl. 971 (1896); Kirsch v. Tozier, 143 N. Y. 
390, 396, 38 N. E. 375 (1894); Spencer v. Weber, 163 N. Y. 493, 57 N. E. 753 (1900); 
Perry, Trusts, 6 ed., §§ 225, 814; 1 Cook, Corporations, 7 ed., § 326; LowELL, 
TRANSFER OF STOCK, §§ 67-79; 14 Corp. Jur. 785. 

Since it is the duty of an executor to reduce the estate to money so far as is neces- 
sary to enable him to pay debts and pecuniary legacies, the purchaser may assume 
that the executor has power to sell, and need not inquire whether the sale is actually 
necessary for the payment of debts or otherwise, where statutes do not require a 
court order to authorize a sale. Ewer v. Corbet, 2 P. Wms. 148 (1723); Keane ». 
Robarts, 4 Madd. 332, 356 (1819); Fletcher v. American Trust & B. Co., 111 Ga. 300, 
36 S. E. 767 (1900); Prall v. Tilt, 28 N. J. Eq. 479 (1877); Wood’s Appeal, 92 Pa. 379 
(1880); WARREN, CASES ON WILLS, 611-626; PERRY, Trusts, 6 ed., §§ 225, 809. This 
is true also of guardians, where statutes do not require a court order. Fountain »v. 
Anderson, 33 Ga. 372 (1862); Field v. Schieffelin, 7 Johns. Ch. (N. Y.) 150 (1823). 
On the other hand since a trustee is not in general empowered to sell trust property 
unless expressly or by implication authorized by the instrument creating the trust or, 
by an order of court, a purchaser should ascertain whether a power of sale is to be 
found in the instrument. PrErry, Trusts, 6 ed., § 814. In some jurisdictions by 
statute power to change investments and to make sales is conferred upon trustees in 
the absence of any provision by the settlor to the contrary. See Mass. Laws, 1918, 
c. 68, § 1. See also Trustee Act, 1893 (56 & 57 Vict. c. 53), § 1. 

20 Walter v. Kirk, 14 Ill. 55 (1852) (administrator); Central State Bank ». Spurlin, 
111 Iowa 187, 82 N. W. 493 (1900) (trustee); Downer v. Read, 17 Minn. 493 (1871) 
(trustee); Bank v. Looney, 99 Tenn. 278, 42 S. W. 149 (1897) (trustee); Dollar Sav. 
& T. Co. v. Crawford, 69 W. Va. 109, 70 S. E. 1089 (1911) (trustee). See 8 Corp. 
Jur. 174. But see Hazeltine ». Keenan, 54 W. Va. 600, 46 S. E. 609 (1904) (attorney). 
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to make an investigation as to the authority of the holder to 
negotiate the instrument, and to ascertain whether he has exceeded 
his authority, its marketability will be much impaired. It is pro- 
vided in the Uniform Negotiable Instruments Law, section 56, 
that: 


“To constitute notice of an infirmity in the instrument or defect # in 
the title of the person negotiating the same, the person to whom it is 
negotiated must have had actual knowledge of the infirmity or defect, 
or knowledge of such facts that his action in taking the instrument 
amounted to bad faith.” 


Of course an indorsee of negotiable paper payable to a fiduciary is 
not a bona fide purchaser if he actually knows that the holder is 
acting wrongfully in negotiating it, or if he suspects that the 
lender is acting wrongfully and refrains from making an inquiry 
in order to avoid obtaining such actual knowledge. But does the 
mere fact that the fiduciary character of the holder appears on the 
face of the instrument preclude the indorsee from asserting that he 
is a holder in due course, if he has failed to make any inquiry as to 
the right of the holder to negotiate it? ” 

If the name of the holder of a negotiable instrument is followed 
by the word ‘‘trustee” or other words indicating a fiduciary char- 
acter, and it is transferred by him in payment of a private debt,” 
it is held that the purchaser is bound to make inquiry as to the 
propriety of the holder’s conduct. The transaction is prima facie 
wrongful. This applies when the holder is designated as a trustee, 
executor, administrator, guardian, agent, or the like, and also 





21 “The title of a person who negotiates an instrument is defective within the 
meaning of this act . . . when he negotiates it in breach of faith, or under such 
circumstances as amount to a fraud.” N. I. L., § 55. 

® It is agreed that under the Negotiable Instruments Law, and according to the 
weight of authority at common law, a holder is not denied protection merely because 
he is negligent. EATON AND GILBERT, COMMERCIAL PAPER, § 75; 8 Corp. Jur. 
499-507. 

% Tf a trustee incurs a debt in the administration of a trust, the creditor in receiv- 
ing payment out of the trust fund, as he knows, is not bound to inquire into the state 
of the trustee’s accounts in order to ascertain whether the trustee has lost his right of 
indemnity. Re Blundell, 40 Ch. D. 370 (1888). 

*4 Manhattan Bank v. Walker, 130 U. S. 267 (1888) (agent); McBain ». Seligman, 
58 Mich. 294, 25 N. W. 197 (1885) (agent); Payne v. First Nat. Bank, 43 Mo. App. 
377 (1891) (trustee); Atlantic State Bank v. Savery, 82 N. Y. 291 (1880) (partner) 
(semble); Brovan v. Kyle, 160 Wis. 347, 165 N. W. 382 (1917) (guardian). But see 
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when the instrument is payable to a corporation and is indorsed by 
an officer of the corporation and transferred by him in payment of 
his private debt.” The principle is likewise applicable when an 
instrument is drawn by one as fiduciary whether as trustee, execu- 
tor, administrator, guardian or the like, or by a public official or 
corporate officer, payable to his private creditor, or by the weight 
of authority when payable to bearer or to himself personally and 
delivered in payment of his private debt.% The result is the 





Fletcher v. Schaumburg, 41 Mo. 502, 506 (1867) (“Shff.”); Mayer ». Bank, 86 Mo. 
App. 108 (1900) (curator, semble). See 1 DANIEL, NEGOTIABLE INSTRUMENTS, 6 ed., 
§§ 271, 795 a. See note 66, infra. 

The opposite result was reached in First Denton Nat. Bank v. Kenney, 116 Md. 
24, 81 Atl. 227 (1911), where the holder’s name was followed by the word “attorney.” 
Cf. Cunningham ». Bank, 13 Ida. 167, 88 Pac. 975 (1907) (attachment). But see 
Hazeltine v. Keenan, 54 W. Va. 600, 46 S. E. 609 (1904). 

25 Palo Alto, etc. Assn. v. First Nat. Bank, 33 Cal. App. 214, 164 Pac. 1124 (1917); 
Norment ». First Nat. Bank, 23 N. Mex. 198, 167 Pac. 731 (1917) (semble); Ward ». 
City Trust Co., 192 N. Y. 61, 84 N. E. 585 (1908); Cheever v. Pittsburgh, etc. R. R. 
Co., 72 Hun (N. Y.) 380, 25 N. Y. Supp. 449 (1893); Jenkins v. Planters’ & Mechanics’ 
Bank, 34 Okl. 607, 126 Pac. 757 (1912); Pelton v. Spider Lake, etc. Co., 132 Wis. 219, 
112 N. W. 29 (1907). See 1 DANIEL, NEGOTIABLE INSTRUMENTS, 6 ed., § 795 c. 

26 Lamson v. Beard, 94 Fed. (C. C. A. 7) 30 (1899) (corporate officer); Redfield ». 
Wells, 31 Ida. 415, 173 Pac. 640 (1918) (partner, payable to creditor, discussion of 
effect of N. I. L.); Leigh ». American Brake-Beam Co., 205 Ill. 147, 68 N. E. 713 (1903) 
(corporate officer); Washbon ». Hixon, 87 Kan. 310, 124 Pac. 366 (1912) (treasurer 
of fraternal organization); Hill v. Fleming, 128 Ky. 201, 107 S. W. 764 (1908) (public 
officer); Newburyport »v. Fidelity Ins. Co., 197 Mass. 596, 84 N. E. 111 (1908) (city 
treasurer); Newburyport 2. Spear, 204 Mass. 146, 90 N. E. 522 (1910) (city treasurer, 
payable to self); Coleman v. Stocke, 159 Mo. App. 43, 139 S. W. 216 (1911) (corporate 
officer, payable to cash); McCullam v. Buckingham Hotel Co., 198 Mo. App. 107, 
199 S. W. 417 (1917) (corporate officer, payable to creditor); McCullam v. Mermod, 
etc. Co., 218 S. W. (Mo. App.) 345 (1920) (corporate officer, payable to self); Gerard 
v. McCormick, 130 N. Y. 261, 29 N. E. 11g (1891) (agent); Rochester, etc. Ry. Co. 
v. Paviour, 164 N. Y. 281, 58 N. E. 114 (1900) (corporate officer); Cohnfeld ». Tanen- 
baum, 176 N. Y. 126, 68 N. E. 141 (1903) (guardian); Squire v. Ordemann, 194 N. Y. 
304, 87 N. E. 435 (1909) (executor); Lanning ». Trust Co. of America, 137 App. Div. 
722, 122 N. Y. Supp. 485 (1910) (corporate officer); Surety Co. v. Nelson, 141 App. 
Div. 850, 126 N. Y. Supp. 453 (1910) (special guardian); Newman v. Newman, 160 
App. Div. 331, 145 N. Y. Supp. 325 (1914) (corporate officer, payable to self); First 
Nat. Bank ». Gillette, 52 Okl. 341, 152 Pac. 1084 (1915) (corporate officer, payable to 
creditor); Schmitt v. Potter T. & T. Co., 61 Pa. Sup. Ct. 301 (1915) (corporate officer); 
Sheer v. Hall & Lyon Co., 36 R. I. 47, 88 Atl. 801 (1913) (corporate officer, payable to 
creditor); Clement Nat. Bank ». Connolly, 88 Vt. 55, 90 Atl. 794 (1914) (partner). 

But see Fillebrown ». Hayward, 190 Mass. 472, 77 N.E. 45 (1906) (corporate 
officer, payable to self); Goshen Nat. Bank ». State, 141 N. Y. 379, 36 N. E. 316 


(1894) (cashier’s draft payable to cashier’s private creditor). See 8 Corp. Jur. 515, 
Sat, 522. 
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same whenever the circumstances are such as to make it evident 
that the transaction is for the personal benefit of the fiduciary.?” 





It is of course possible that the fiduciary is authorized to make payment to himself 
personally out of his principal’s funds, as where the principal is indebted to him for 
salary, commissions, dividends, reimbursement for expenses or the like. The fiduciary 
may even be authorized by his principal to draw checks payable to his private creditor. 
Watts v. Gordon, 127 Tenn. 96, 153 S. W. 483 (1912). The courts almost univer- 
sally hold, however, as shown by the above cases, that the transaction is prima facie 
improper and that the creditor is put upon inquiry. 

The creditor is not put upon inquiry where the payee of a corporate note is a di- 
rector of the corporation. Orr v. South Amboy, etc. Co., 113 App. Div. 103, 98 N. Y. 
Supp. 1026 (1906). Cf. Pemiscot County Bank »v. Central-State Nat. Bank, 132 Tenn. 
152, 177 S. W. 74 (1915). 

The mere fact that the instrument is signed by another officer as well as the fiduciary 
does not dispense with the necessity of making inquiry. Newman v. Newman, 160 
App. Div. 331, 145 N. Y. Supp. 325 (1914), supra. But cf. Re Troy & Cohoes Shirt 
Co., 136 Fed. (D. C., N. D., N. Y.) 420 (1905), affirmed 142 Fed. 1038 (1906). 

But if one as a fiduciary draws an instrument payable to a third person who in- 
dorses to the fiduciary personally, a subsequent purchaser is not bound to make in- 
quiry. Cheever v. Pittsburgh, etc. R. R. Co., 150 N. Y. 59, 44 N. E. 701 (1896). 
Cf. National City Bank »v. Shelton Electric Co., 96 Wash. 74, 164 Pac. 933 (1917). 

In Fillebrown v. Hayward, 190 Mass. 472, 77 N. E. 45 (1906), it was held that 
where checks of a corporation signed by its treasurer payable to himself individually 
were indorsed by him in payment of his private debt, the indorsee was not put upon 
inquiry and was a bona fide purchaser, since it was not shown that the indorsee knew that 
the indorser was acting fraudulently nor that she deliberately decided to refrain from 
making inquiries; she either gave no thought to the matter or “may have inferred 
that the money so appropriated was in payment of his [the treasurer’s] own salary, or 
otherwise was being withdrawn lawfully.” This case was explained in Johnson & 
Kettell Co. v. Longley Luncheon Co., 207 Mass. 52, 56,92 N. E. 1035 (1910), by Lor- 
ing, J., who said: “The distinction seems to be this: Where the corporation note or 
other negotiable instrument is payable to the creditor of the individual, the transaction 
which on the face of the note or other instrument is represented to have taken place 
is an appropriation of the corporation’s money to the payment of the individual’s 
debts and is bad unless shown to be good. Since the transaction is bad unless shown 
to be good and since the purchaser took with notice (given on the face of the note or 
other instrument), his rights depend upon the transaction’s being or not being in fact 
what it purports on the face of the note or instrument to be, and no question of a 
purchase in good faith can arise. . . . But on the other hand where the note or other 
instrument is payable to the treasurer or to a third person and after being indorsed by 





27 See Thornton v. Netherlands, etc. Co., 178 App. Div. 604, 165 N. Y. Supp. 682 
(1917), where the treasurer of a corporation paid the defendant steamship company 
for a passage ticket by a check of the corporation drawn by himself as treasurer, and 
payable to himself. Cf. Mayor v. Sands, 39 Hun (N. Y.) 519 (1886). But see Cluett 
v. Couture, 140 App. Div. 830, 125 N. Y. Supp. 813 (1910), where a manager of the 
plaintiff firm, who had authority to indorse checks and deposit them in a bank, in- 
dorsed a check and delivered it to the defendant in payment of a hotel bill, receiving 
the balance in cash. 
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But suppose that the instrument is not used for the purpose of 
paying a private debt of the fiduciary. Is the indorsee or payee 
under an obligation to ascertain whether the indorser or drawer is 
committing a breach of his fiduciary obligation? To impose such 
an obligation seriously impairs the marketability of such instru- 
ments. It seems to deprive the indorsee or payee of the defense of 
purchase for value although he has no actual knowledge of the 
defect and does not act in bad faith. By the weight of authority 
nevertheless the indorsee or payee is bound to make inquiry as to 
the authority of the indorser or drawer to indorse or draw.”* But 
in the absence of any circumstance in the transaction indicating a 
breach of trust, he is not bound to inquire further into the pro- 
priety of the transaction.” 





the payee in blank is used by the treasurer in paying his individual debt, the transac- 
tion which on the face of the instrument is represented to have taken place is a payment 
by the corporation to the treasurer (where the note or other instrument was pay- 
able to him), and a payment by the corporation to the third person and another 
payment by the third person to the treasurer (where the note or other instrument was 
payable to a third person as stated above). In each of these last two cases the trans- 
action on its face is good unless it is proved to be bad. In that case, if the corporation 
proves that the application of the note or other instrument of the corporation was a 
wrongful one, the rights of the creditor depend upon his having acted in good faith.” 
But see Newman v. Newman, 160 App. Div. 331, 145 N. Y. Supp. 325 (1914), supra. 

In Missouri a statute (Laws 1917, 144) provides: “If any check, draft or order of 
any corporation, firm or copartnership shall be given in payment of the debt of any 
officer, agent or employee, of said corporation, firm or copartnership, the payee or 
other person collecting such check, draft or order shall not be liable to said corpora- 
tion, firm or copartnership therefor, unless it shall be shown that such payee or other 
person, at the time of collecting same, had actual knowledge that said check, draft 
or order was issued without authority of said corporation, firm or copartnership.” 





*8 McMasters v. Dunbar, 2 La. Ann. 577 (1847) (tutor); Nicholson v. Jacobs, 2 La. 
Ann. 666 (1847) (syndic); Third National Bank v. Lange, 51 Md. 138 (1878) (trustee); 
Ford v. Brown, 114 Tenn. 467, 88 S. W. 1036 (1904) (trustee, holding that the Nego- 
tiable Instruments Law does not protect subsequent purchasers since the defect ap- 
peared on the face of the instrument); Dollar Sav. & T. Co. v. Crawford, 69 W. Va. 
109, 70 S. E. 1089 (1911) (trustee, semble). See 1 DANIEL, NEGOTIABLE INSTRUMENTS, 
6 ed., §§ 271, 795 a, 795 c; PERRY, Trusts, 6 ed., §§ 225, 814. 

In some states it is held that the payee of a negotiable instrument cannot be a 
holder in due course; but the better view and the weight of authority are otherwise. 
Redfield v. Wells, 31 Ida. 415, 173 Pac. 640 (1918). See BRANNAN, THE NEGOTIABLE 
INSTRUMENTs Law, 3 ed., 162, commenting on N. I. L., § 52. 

*® Ashton v. Atlantic Bank, 3 Allen (Mass.) 217 (1861) (trustee); Norman v. Towne, 
130 Mass. 52 (1880) (trustee); Mason v. Bank of Commerce, 16 Mo. App. 275 (1884) 
(trustee); Weeks v. Fox, 3 Thom. & C. (N. Y.) 354 (1874) (agent). See 1 DANIEL, 
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Such being the general rules as to purchasers of trust property, 
including those who take a security interest, the question arises 
whether these rules are applicable to persons who are not pur- 
chasers but who in other capacities deal with trustees in respect to 
the trust property. ; 

In England it is held that a person who does not himself receive 
any part of the trust property and who in no way profits by a 
breach of trust is not liable for participation therein merely because 
he has in some way aided in the commission of the breach of trust, 
even though he knows or might have known of the breach of 
trust. In Re Barney * a testator who had been carrying on business 
left his property to his widow upon trust for herself and his chil- 
dren, but gave no directions as to the carrying on of his business. 
The widow decided to carry on the business. The defendants, two 
of her friends, who were aware that the carrying on of the business 
would be a breach of trust, agreed to assist her by advice and by 
supervising her conduct of the business. Among other things it 
was agreed that they should initial all checks drawn by her as 
trustee, and the bank in which deposits were made by her was 
directed to honor such checks only as were so initialed. The de- 
fendants never had possession of any of the trust property. It 
was held that they were not liable for participation in the breach 
of trust. Similarly it has been held * that the solicitor of a trustee 
who had advised against a delegation of the trust was not liable 
for a participation in the misconduct of the trustee in making such 
delegation, merely because he had prepared the instruments whereby 
the trustee effected the delegation, although the new trustee mis- 
appropriated the trust property, since the solicitor had no knowledge 
of or reason to suspect a dishonest design of the old or of the new 
trustee in the transaction.*®? On the other hand, if the defendant 





NEGOTIABLE INSTRUMENTS, 6 ed., §§ 271, 795 a, 795 c; EATON AND GILBERT, Com- 
MERCIAL PAPER, § 75; PERRY, Trusts, 6 ed., §§ 225, 814. See note 19, supra. But 
see Third National Bank v. Lange, 51 Md. 138 (1878) (trustee); Strong v. Straus, 40 
Ohio St. 87 (1883) (guardian); Ford v. Brown, 114 Tenn. 467, 88 S. W. 1036 (1904) 
(trustee). 

80 [1892] 2 Ch. 265. 

| Barnes v. Addy, L. R. 9 Ch. 244 (1874). 

® See also Mara v. Browne, [1896] 1 Ch..199; and see 28 Hatspury, Laws oF 
ENGLAND, “Trusts and Trustees,” §§ 193-97. Cf. Bank v. Byrnes, 61 Kan. 4509, 
59 Pac. 1056 (1900). 
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had known of the trustee’s dishonest design, he would have been 
liable.* 

In the United States it has been held that where the name of the 
holder of shares of stock or other corporate securities as registered 
on the books of the corporation, is followed by the word “trustee”’ 
or other words indicating a fiduciary character, and the holder 
transfers the securities in breach of trust, the corporation is liable 
for participation in the breach of trust if it registers the transfer 
without making inquiry as to the extent of the powers of the 
trustee, if such inquiry would have disclosed the breach of trust. 
The effect of this doctrine, which has never prevailed in England,® 





33 See Lee v. Sankey, L. R. 15 Eq. 204 (1872). Cf. Safe Deposit Co. v. Cahn, 102 
Md. 530, 62 Atl. 819 (1906) (stockbrokers). 

In Hoyt v. Dollar Savings Bank, 187 App. Div. 243, 175 N. Y. Supp. 377 (1919), 
it was held that where a bank lent $17,000 and a guardian lent $3,000 to the same 
person, under an agreement that the whole debt of $20,000 was to be secured by a 
bond and mortgage to be held by the bank, and that the bank was to have priority in 
the security, the bank was not liable to the ward, although the loan by the guardian 
under such an agreement was in breach of trust. 

In Isham v. Post, 71 Hun 184, 23 N. Y. Supp. 211, 1168 (1893), it was said that 
when a trustee sends a check to a banker signed by the sender as trustee, with in- 
structions to lend the proceeds upon securities sufficient to assure its repayment, the 
banker need not inquire into the terms of the trust, and is not put on notice that the 
trust is of such a character that the investment should be limited to “legal invest- 
ments.” See also Titcomb v. Richter, 89 Conn. 226, 93 Atl. 526 (1919) (money de- 
posited in name “M, trustee” with broker for speculative purposes; held broker not 
chargeable with notice of trust). But if a broker receives trust funds for speculation, 
knowing that the trustee is committing a breach of trust, he is liable. English », 
McIntyre, 29 App. Div. 439, 51 N. Y. Supp. 697 (1898). 

% Lowry v. Commercial Bank, Taney (U. S.) 310, 335 (1848); Geyser-Marion Gold 
Min. Co. v. Stark, 106 Fed. (C. C. A. 8) 558 (1901); Stewart v. Firemen’s Ins. Co., 
53 Md. 564 (1880); Marbury »v. Ehlen, 72 Md. 206, 19 Atl. 648 (1890); Baltimore 
Trust Co. v. George’s Creek, etc. Co., 119 Md. 21, 85 Atl. 949 (1912); Loring v. Salis- 
bury Mills, 125 Mass. 138, 151 (1878) (see Iasigi v. Chicago, etc. R. R. Co., 129 Mass. 
46 (1880)); Cooper v. Ill. Cent. R. R. Co., 38 App. Div. 22, 57 N. Y. Supp. 925 (1899); 
Baker v. Atlantic, etc. R. R. Co.,:173 N. C. 365, 92 S. E. 170 (1917) (executor); Bayard 
v. Farmers’ and Mechanics’ Bank, 52 Pa. 232 (1866); Peck v. Providence Gas Co., 17 
R. I. 275,21 Atl. 543 (1892); Chapman ». City Council, 28 S. C. 373, 6 S. E. 158 (1887); 
Caulkins v. Gas-Light Co., 85 Tenn. 683, 4 S. W. 287 (1887). See 1 Coox, Corpo- 
RATIONS, 7 ed., §§$ 327, 330, 3909; 1 MACHEN, Corporations, §$§ 985-994; LoweLL, 
TRANSFER OF Stock, §§ 149-159; CAMPBELL, LEGAL ASPECTS OF THE TRANSFER OF 
SECURITIES, 28-44; 14 Corp. Jur. 744; 3 Mass. L. Quart. 284. But see Thompson ». 
Toland, 48 Cal. 99 (1874) (“trustee” not notice of trust). 

35 Hartga v. Bank of England, 3 Ves. 55 (1796); Bank of England v. Parsons, 5 Ves. 
665 (1800). See Franklin v. Bank of England, 9 B. & C. 156 (1829). Cf. Simpson 2. 
Molsons’ Bank, [1895] A. C. 270, which construes a provision in a Canadian statute 














ne 357 een 








3 Se meemenger erp 











466 HARVARD LAW REVIEW 


is to put upon the corporation responsibility for preventing breaches 
of trust. But it seems absurd to compel the transfer agent of a 
corporation to determine the different questions which may arise 
as to the powers of a trustee. The effect is seriously to obstruct 
the administration of trusts and to increase the expenses of ad- 
ministration. As Lord Loughborough said in Hariga v. Bank of 
England,* in speaking of the responsibility that such a rule would 
throw upon the Bank of England in registering transfers of shares 
in the public funds: 


“The consequence would be exceedingly alarming, if in all cases, where 
there is a legacy in trust, the Bank is to take notice of the execution of 
the trust. The consequence would be that for every legacy in trust of 
stock there must be a bill in Chancery.” *” 


The rule has recently been changed.in Massachusetts by stat- 
ute.*® Where the rule prevails it is not uncommon for a trustee to 
avoid its application by registering the stock in his own name 





incorporating the defendant bank that “The bank shall not be bound to see to the 
execution of any trust whether express, implied or constructive to which any of the 
shares of the bank may be subject,”’ and holds the bank not liable for registering a 
transfer without actual knowledge of a breach of trust. 

The Companies (Consolidation) Act, 1908 (8 Ed. VII, c. 69) § 27, provides: “No 
notice of any trust, expressed, implied, or constructive, shall be entered on the register, 
or be receivable by the registrar, in the case of companies registered in England or 
Ireland.” See PALMER’s Company Law, 10 ed., c. XIV. 

86 3 Ves. 55, 58 (1796). 

37 In Re Perkins, 24 Q. B. D. 613, 616 (1890), Lord Coleridge, C. J., said: “It seems 
to me extremely important not to throw any doubt on the principle that companies 
have nothing whatever to do with the relations between trustees and their cestuis que 
trust in respect of the shares of the company. If a trustee is on the company’s register 
as the holder of shares, the relations which he may have with some other person in 
respect of the shares are matters with which the company have nothing whatever to 
do; they can look only to the man whose name is upon the register. It seems to me 
that, if we were to throw any doubt upon that rule, we should make the carrying on 
of their business by joint stock companies extremely difficult, and might involve 
those companies in very serious questions, and the ultimate result would be anything 
but beneficial to the holders of shares in such companies themselves.” 

88 Mass. L. 1918, c. 68, § 3. This statute provides: “A company or corporation, 
public or private, or quasi corporation, or the managers of any trust shall not be bound 
to see to the execution of any trust, express, implied, or constructive, to which any of 
its shares, bonds, or securities are subject, or to ascertain or inquire whether the trust 
authorizes a transfer thereof by the holder, but the provisions of this section shall not 
be a protection against liability for knowingly participating in a breach of trust.” 
See 3 Mass. L. Quart. 70, 284. See also RussELL, Stats. Ky. (1909), § 4169; DEL. 
Rev. CoE (1915), § 3396; 4 Purpon’s Dic. Pa., 13’ed., 4850, § 7. 
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individually, keeping the trust off the register—an undesirable 
practice. It is a not uncommon practice to insert in a trust instru- 
ment a provision that no corporation shall be affected by notice 
that its shares, bonds, or other securities are subject to the trust 
or shall be bound to see to the execution of the trust or to ascertain 
or inquire whether any transfer thereof is authorized. 

What are the liabilities of depositories of trust funds? In the 
course of the administration of a trust, it frequently happens that 
a certain amount of cash comes into the hands of the trustee. It 
is natural and proper that for safekeeping he should deposit the 
cash in a bank.*® As a rule, the trust funds should be deposited in 
an account separate from that in which the trustee keeps his own 
funds, and the form of the deposit should be such as to indicate its 
fiduciary character; and according to the weight of authority if the 
bank becomes insolvent the trustee is personally liable if the trust 
fund was blended with the trustee’s individual account;* and even 
if there was no such blending he is liable if the deposit does not on 
its face indicate its fiduciary character." But thereis some authority 
the other way.” At any rate the question of the liability of the de- 
pository bank is quite different from that of the liability of the 
depositor. 

If a trustee in the proper performance of his duty makes a de- 
posit in a bank in a trust account, the bank does not become a 
trustee of the money, unless indeed it agrees with the trustee to 





39 Scott, CASES ON TRUSTS, 784. 

40 Ames, CASES ON TRUSTS, 484 n. 

4 Chancellor v. Chancellor, 177 Ala. 44, 58 So. 423 (1912) (administrator); Re Ar- 
guello, 97 Cal. 196, 31 Pac. 937 (1893) (administrator); McAllister ». Comm., 30 Pa. 
536 (1858) (trustee); Booth v. Wilkinson, 78 Wis. 652, 47 N. W. 1128 (1891) (guardian). 
See Ames, CASES ON Trusts, 484 n; Scott, CASES ON Trusts, 787n; Ann. Cas- 
1915 C, 54. 

# United States, etc. Co. v. First Nat. Bank, 18 Cal. App. 437, 123 Pac. 352 (1912) 
(guardian); Goodwin v. American Nat. Bank, 48 Conn. 550 (1881) (executor); Bi- 
schoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759 (19176) (executor); Sagone 2. 
Mackey, 225 N. Y. 594, 122 N. E. 621 (1919) (agent). But see N. Y. Surrogate Court 
Act, Laws 1920, c. 928, § 231, making it a misdemeanor for an executor, administrator, 
guardian or testamentary trustee to deposit funds of the estate in his own 
name. 

* Fletcher v. Sharpe, 108 Ind. 276, 9 N. E. 142 (1886) (administrator); Officer ». 
Officer, 120 Ia. 389, 94 N. W. 947 (1903) (executor); Brown »v. Sheldon State Bank, 
139 Ia. 83, 91, 117 N. W. 289 (1908) (public officer); Phillips ». Bank, 98 Kan. 383, 
158 Pac. 23 (1916) (public officer); Paul ». Draper, 158 Mo. 197, 59 S. W. 77 (1909) 
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keep the money separate and distinct from the other funds of 
the bank. A general deposit, though it be a deposit of trust 
funds placed to the credit of the depositor ‘‘as trustee,” creates 
the relationship of debtor and creditor between the depository 
bank and the depositor. The trustee becomes a creditor of 
the bank, and holds his claim against the bank in trust for the 
beneficiary. . 

If the trustee in fact has no authority to make the deposit in the 
bank and if the bank actually knows of the absence of authority, 
then indeed the bank is chargeable with participation in the breach 
of trust, and may be held as constructive trustee of the money.“ 
But has a bank any duty to inquire as to the trustee’s authority to 
make the deposit? The depositor may of course be acting im- 
properly in making the deposit; on the other hand it is possible 
that he is acting properly. It would impose too severe a burden on 
the bank if it were bound to investigate the conduct of the depositor 
and to determine whether his conduct is proper or not. It might 
indeed make inquiry of the depositor, but such an inquiry would 
naturally be regarded by a depositor as officious and insulting, and 
in most cases if the depositor were in fact acting wrongfully, his 
answers would be false and of no avail in preventing a breach of 
trust.” And as a practical business matter it is impossible for 





(guardian); City of Sturgis v. Meade Co. Bank, 38 S. D. 317, 161 N. W. 327 (1917) 
(public officer). See Perry, Trusts, 6 ed., § 122; 7 Corp. Jur. 633; 5 L. R.A. (N.S.) 
888; 16 L. R. A. (N. Ss.) 918; L. R. A. 1917 A, 683; 8 Ann. Cas. 116; 3 R. C. L. 
644. 

“ Board of Com’rs v. Strawn, 157 Fed. (C. C. A. 6) 49 (1907) (public officer); 
State v. Bruce, 17 Ida. 1, 102 Pac. 831 (1909) (public officer); Tesene v. Iowa State 
Bank, 173 N. W. (Iowa) 918 (1919) (guardian); City of Lincoln v. Morrison, 64 Neb. 
822, 90 N. W. 905 (1902) (public officer); Watts v. Board of Com’rs, 21 Okl. 231, 95 
Pac. 771 (1908) (public officer). Cf. Franklin Sav. Bank 2. International Trust Co., 
215 Mass. 231, 102 N. E. 363 (1913) (check illegally indorsed by public officer for 
circulation). See also Quincy Mut. Fire Ins. Co. v. International Trust Co., 217 Mass. 
370, 104 N. E. 845 (1914). Cf. Ross v. London, etc. Bank, [1919] 1 K. B. 678. See 
gR: C: L. 555. 

If at the time of the deposit the bank had no notice that the depositor was acting 
wrongfully in making the deposit, but receives notice before the deposit is withdrawn, 
it is liable if it allows a withdrawal. Frazier v. The Erie Bank, 8 Watts & S. (Pa.) 
18 (agent) (1844); Miller v. Bank of Washington, 176 N. C. 152, 96 S. E. 977 (1918) 
(agent or trustee). 

45 Where an inquiry is required, an inquiry of the trustee may be sufficient (Grafflin 
v. Robb, 84 Md. 451, 35 Atl. 971 (1896); Mercantile National Bank v. Parsons, 54 
Minn. 56, 55 N. W. 825 (1893)); or under some circumstances it may not be sufficient. 
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banks to make any real investigation of the circumstances before 
deposits are received. In a case decided by the Supreme Court 
of New Hampshire, it was said: 


“To charge banks with the duty of supervising the administration of 
trusts, when in the due course of business they receive checks and drafts 
payable to and properly indorsed by trustees in their trust capacity, 
would place an unreasonable burden upon the banks and seriously 
interfere with commercial transactions.” ** 


Accordingly by the weight of authority a bank is not liable for 
participation in a breach of trust merely because it receives funds 
which it knows to be fiduciary funds and credits them to the 
private account of the depositor, in accordance with his direc- 
tions.*” Thus if a trustee or other fiduciary indorses a check pay- 
able to him as trustee and deposits the same to the credit of his 
individual account, the bank is under no duty to make inquiry as 
to the propriety of the depositor’s conduct.** So too if a trustee 





Chicago Title & T. Co. v. Brugger, 196 Ill. 96, 63 N. E. 637 (1902). See Lowe tt, 
TRANSFER OF STOCK, § 72. 

In Wilson v. Metropolitan El. Ry. Co., 120 N. Y. 145, 24 N. E. 384 (1890), it was 
held that if an inquiry by a purchaser would have shown apparent authority in the 
transferor, the purchaser is protected although he made no inquiry and the transferor 
in fact was committing a breach of trust. Cf. Buckley v. Hansfield, 72 Misc. 218, 
131 N. Y. Supp. 105 (1911); Hanover Nat. Bank v. American Dock Co., 75 Hun 55,° 
26 N. Y. Supp. 1055 (1894); Fensterer v. Pressure Lighting Co., 85 Misc. 621, 149 
N. Y. Supp. 49 (1914); Ward »v. City Trust Co., 192 N. Y. 61, 84 N. E. 585 (1908). In 
Jones v. Williams, 24 Beav. 47 (1857), however, it was held that where the purchaser 
is put on inquiry but makes no inquiry, he is not protected although a false answer to 
his inquiry by the transferor might have been made and if made would have dispensed 
with further inquiry. See Allen v. Puritan Trust Co., 211 Mass. 409, 421, 97 N. E. 
916 (1912). 

46 Brookhouse v. Union Publishing Co., 73 N. H. 368, 370, 373, 62 Atl. 219 (1905), 
per Chase, J. 

47 Tn general a bank may be liable when it disobeys instructions either in receiving de- 
posits, as where a check sent for trust account is credited to depositor’s private account 
(Blanton ». First Nat. Bank, 136 Ark. 441, 206 S. W. 745 (1918); Duckett ». Mechanics’ 
Bank, 86 Md. 400, 38 Atl. 983 (1897); but see Coleman v. Bucks, etc. Bank, [1897] 
2 Ch. 243); or in honoring checks. American Nat. Bank ». Fidelity & D. Co., 129 Ga. 
126, 58 S. E. 867 (1907) (check of receiver paid without order of court); U. S. Fidelity 
& G. Co. ». U. S. Nat. Bank, 80 Ore. 361, 157 Pac. 155 (1916) (individual check paid 
out of deposit as guardian). See British America Elevator Co. ». Bank of British 
North America, [1919] A. C. 658; Cushman ». Ill. Starch Co., 79 Ill. 281 (1875); Nei- 
man v. Beacon Trust Co., 170 Mass. 452, 49 N. E. 748 (1898). See L. R. A. 1915 C, 
§22. 

48 Coleman v. Bucks, etc. Bank, [1897] 2 Ch. 243 (trustee); Shields v. Bank of Ire- 
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draws a check upon an account in another bank standing in his 
name as trustee, and deposits the same to his individual credit 
with the defendant bank, the latter bank is not bound to inquire 
as to the propriety of the trustee’s conduct.*® 

If a bank should not be liable for receiving deposits when it has 
no knowledge of the misconduct of the depositor in making the 
deposits, a fortiori it should not be liable for allowing withdrawals 
if it has no knowledge of the misconduct of the depositor in mak- 
ing the withdrawals.*° For although a bank is not bound to accept 
deposits, it is under an obligation to honor its depositor’s checks, 





land, [1901] 1 I. R. 222 (executor); Santa Marina Co. v. Canadian Bank, 254 Fed. 
(C. C. A. 9) 391 (1918), certiorari denied, 39 Sup. Ct. Rep. 493 (1919) (corporate officer); 
United States, etc. Co. v. First Nat. Bank, 18 Cal. App. 437, 123 Pac. 352 (1912) 
(guardian); Miami County Bank »v. State, 61 Ind. App. 360, 112 N. E. 40 (1916) 
(administrator, semble); Duckett v. Mechanics’ Bank, 86 Md. 400, 38 Atl. 983 (1897) 
(trustee); Batchelder v. Central Nat. Bank, 188 Mass. 25, 73 N. E. 1024 (1905) 
(trustee); Brookhouse v. Union Publishing Co., 73 N. H. 368, 62 Atl. 219 (1905) 
(guardian); Gate City B. & L. Ass. v. Bank, 126 Mo. 82, 28 S. W. 633 (1894) (corporate 
officer); Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759 (1916) (executor); 
Mills v. Nassau Bank, 52 Misc. 243, 102 N. Y. Supp. 1119 (1906) (agent); Safe De- 
posit & Trust Co. v. Bank, 194 Pa. 334, 44 Atl. 1064 (1909) (administrator); Life Ins. 
Co. v. Amer. Nat. Bank, 6 Va. L. REG., (N. S.) 106 (1919) (corporate officer); Mott Iron 
Works v. Bank, 78 Wash. 294, 139 Pac. 36 (1914) (agent); United States Fidelity & G. 
Co. v. Bank, 77 W. Va. 665, 88 S. E. 109 (1916) (administrator). Cf. Nehawka Bank 
v. Ingersoll, 2 Neb. (Unof.) 617, 89 N. W. 618 (1902) (agent). 

But see contra, Bank v. McPherson, 102 Miss. 852, 59 So. 934 (1912) (public 
officer); United States Fidelity & G. Co. ». Bank, 127 Tenn. 720, 157 S. W. 414 (1913) 
(guardian). 

In a recent New York case where a number of checks payable to the order of a cor- 
poration were indorsed by its president, who had authority to indorse checks, and 
were deposited by him in his individual account in a bank, and subsequently he with- 
drew the proceeds and misappropriated them, the bank was held liable. Wagner 
Trading Co. v. Battery Park Nat. Bank, 228 N. Y. 37, 126 N. E. 347 (1920). See 
Niagara Woolen Co. v. Pacific Bank, 141 App. Div. 265, 126 N. Y. Supp. 980 (1910). 
See 37 BANK L. J. 277, 505. 

49 Allen v. Puritan Trust Co., 211 Mass. 409, 97 N. E. 916 (1912) (administrator); 
Allen v. Fourth Nat. Bank, 224 Mass. 239, 112 N. E. 650 (1916) (administra- 
tor); Kendall v. Fidelity Trust Co., 230 Mass. 238, 119 N. E. 861 (1918) (treasurer of 
business trust); Havana Central R. R. Co. v. Knickerbocker Trust Co., 198 N. Y. 
422, 92 N. E. 12 (1910) (corporate officer). 

It is immaterial whether the check is payable to the wares bank or to the de- 
positor. Kendall v. Fidelity Trust Co., supra. 

50 Tf the bank has actual notice that the trustee is nanny making a with- 
drawal it is liable. Lowndes v. City Nat. Bank, 82 Conn. 8, 72 Atl. 150 (1909); Miami 
County Bank ». State, 61 Ind. App. 360, 112 N. E. 40 (1916); Atwood-Stone Co. ». 
Bank, 38 S. D. 377, 161 N. W. 539 (1917); 12 Ann. Cas. 669; Ann. Cas. 1914 B, 677; 
7 Corp. Jur. 645. 
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and if it refuses without justification to honor his check it renders 
itself liable to the depositor. The fact that the depositor is a 
trustee and may possibly be acting wrongfully is not a sufficient 
justification for a refusal to honor his check. It would be unfair 
to the bank to put it in a position where it would be compelled to 
ascertain at its peril whether the depositor is committing a breach 
of trust. In Gray v. Johnston, in holding that the defendant 
bank was not liable for honoring a check drawn upon it by an 
executrix and payable to and deposited in the same bank to the 
credit of a firm of which the executrix was a member, Lord Cairns 
said: — 


“On the one hand, it would be a most serious matter if bankers were 
to be allowed, on light and trifling grounds — on grounds of mere sus- 
picion or curiosity — to refuse to honour a cheque drawn by their cus- 
tomer, even although that customer might happen to be an administrator 
or an executor. On the other hand, it would be equally of serious 
moment if bankers were to be allowed to shelter themselves under that 
title, and to say that they were at liberty to become parties or privies to 
a breach of trust committed with regard to trust property, and, looking 
to their position as bankers merely, to insist that they were entitled to 
pay away money which constituted a part of trust property at a time 
when they knew it was going to be misapplied, and for the purpose of 
its being so misapplied. I think, fortunately, your Lordships will find 
that the law on that point is clearly laid down, and may be derived 
without any hesitation from the authorities which have been cited in 
the argument at your Lordships’ bar, and I apprehend that you will 
agree with me when I say that the result of those authorities is clearly 
this: in order to hold a banker justified in refusing to pay a demand of 
his customer, the customer being an executor, and drawing a cheque as 
an executor, there must, in the first place, be some misapplication, some 
breach of trust, intended by the executor, and there must in the second 
place, as was said by Sir John Leach, in the well known case of Keane v. 
Robarts (4 Madd. 357), be proof that the bankers are privy to the intent 
to make this misapplication of the trust funds. And to that I think I 
may safely add, that if it be shewn that any personal benefit to the bank- 
ers themselves is designed or stipulated for, that circumstance, above 
all others, will most readily establish the fact that the bankers are in 
privity with the breach of trust which is about to be committed.” 





8 L. R. 3H. L. 1, 11 (1868). 














472 HARVARD LAW REVIEW 


Accordingly a drawee bank is not liable merely because it honors a 
check drawn by a depositor as fiduciary and payable to a third 
person.” Nor is it liable where it honors such a check payable to 
the depositor personally, either by paying cash over the counter 
to the depositor, or by paying a subsequent holder, or by paying 
another bank through which the check is collected for the depositor 
or for a subsequent holder, or by crediting the depositor’s indi- 
vidual account in the drawee bank. And a bank is not liable 





8 Evans v. Evans & Co., 82 Iowa 492, 48 N. W. 929 (1891) (partner); Young 2. 
Trust Co., 134 La. 879, 64 So. 806 (1914) (liquidator of corporation); Eyrich v. Capital 
State Bank, 67 Miss. 60, 6 So. 615 (1889) (partner); Federal Heating Co. v. Buffalo, 
182 App. Div. 128, 170 N. Y. Supp. 515 (1918) (trustee); Interstate Nat. Bank v. 
Claxton, 97 Tex. 569, 80 S. W. 604 (1904) (trustee). See Brapy, BANK CHECKS, 167; 
1 Morse, BANKS AND BANKING, 5 ed., § 317; 3 R. C. L. 549; 7 Corp. Jur. 644; Dec. 
Dic., BANKS AND BANKING, § 130; 32 BANK. L. J. 397. See Mo. Rev. StTAr., 1900, 
§ 11929. See Newburyport v. First Nat. Bank, 216 Mass. 304, 103 N. E. 782 (1914) 
(“The defendant bank had no pecuniary interest in the payment of the note, and for 
that reason was not on the same footing as a purchaser of it in the matter of making 
inquiry”’). 

58 Havana Central R. R. Co. v. Central Trust Co., 204 Fed. (C. C. A. 2) 546 (1913) 
(corporate officer); Newburyport v. Spear, 204 Mass. 146, 90 N. E. 522 (1910) (public 
officer); State v. Chicago, etc. Co., 215 S. W. (Mo.) 20 (1919) (receiver, semble); Hood 
v. Kensington Nat. Bank, 230 Pa. 508, 79 Atl. 714 (1911) (guardian). 

In Havana Central R. R. Co. ». Knickerbocker Trust Co., 198 N. Y. 422, 92 N. E. 
12 (1910), the treasurer of a corporation, who was authorized to draw checks on its 
behalf, drew checks to his own order upon an account of the corporation with the A 
bank and deposited them to the credit of his private account with the B bank, and after 
the B bank had collected them, he drew out the proceeds which he used for his own 
purposes. The court held that the B bank was not liable to the corporation, on the 
ground that though the B bank was put upon inquiry, it was not bound to look be- 
yond the A bank, because the A bank was the agent of the corporation to determine 
whether the checks were properly payable. The implication that the A bank was 
liable was criticized in Havana Central R. R. Co. v. Central Trust Co., 204 Fed. 
(C. C. A. 2) 546 (1913), in which the same transaction was involved and the corpora- 
tion sued the A bank. The federal court held that the A bank was not the agent of 
the corporation, but simply its debtor, and that it was not put upon inquiry by the 
mere fact that the check was payable to the corporate officer who drew it, and conse- 
quently was not liable. It is submitted that the decision of the federal court is sound, 
and that neither bank was chargeable with notice of the treasurer’s misconduct. See 
L. R. A. rors B, 715. ; 

54 Gray v. Johnston, L. R. 3 H. L. 1 (1868) (executrix, check credited to firm of 
which she was member); Goodwin v. American Nat. Bank, 48 Conn. 550 (1881) (ex- 
ecutor); Allen v. Puritan Trust Co., 211 Mass. 409, 97 N. E. 916 (1912) (administrator); 
Allen v. Fourth Nat. Bank, 224 Mass. 239, 112 N. E. 650 (1916) (administrator); 
Wickenheiser ». Colonial Bank, 168 App. Div. 329, 153 N. Y. Supp. 1035 (rors), 
affirmed 224 N. Y. 651, 121 N. E. 899 (1918) (executor); Taylor v. Astor Nat. Bank, 
105 Misc. 386, 174 N. Y. Supp. 279 (1918) (trustee); Corn Exch. Bank ». Manhattan 




















Dantas een 











PARTICIPATION IN A BREACH OF TRUST 473 


when after allowing a depositor to deposit fiduciary funds in his 
individual account, it subsequently honors his personal checks 
drawn on that account.” The bank is not bound in any of these 
cases to inquire into the use the fiduciary depositor is making or 
intends to make of the proceeds of the checks. 

Certain risks of course a bank must run even though it acts in 
good faith and is not in any way negligent. If a bank honors a 
forged check or a check with a forged indorsement, it is liable to 
the depositor. It has not discharged its indebtedness to the 
depositor, for it has paid a person not authorized by him to receive 
payment. Similarly a bank is liable when it pays one who falsely 
represents himself to be the payee of a check,>’ or when the amount 
of the check has been raised,°* unless indeed the depositor by his 





Sav. Inst., 105 Misc. 615, 173 N. Y. Supp. 799 (1919), affirmed 188 App. Div. 922, 
176 N. Y. Supp. 894 (1919) (trustee); Town of Eastchester v. Mt. Vernon T. Co., 173 
App. Div. 482, 139 N. Y. Supp. 289 (1916) (public officer); Interstate Nat. Bank ». 
Claxton, 97 Tex. 569, 80 S. W. 604 (1904) (agent); Clench v. Consolidated Bank, 31 
U. C. C. P. 169 (1880) (assignee). But see contra, American Bonding Co. v. Bank, 97 
Md. 598, 55 Atl. 395 (1903) (public officer, interest credited to private account). 

55 See notes 48 and 49, supra. 

The Georgia Banking Act, Art. 19, § 42 (Ga. Laws, 1919, 209) provides: “‘When- 
ever any agent, administrator, executor, guardian, trustee, either express or implied, 
or other fiduciary whether bona fide or mala fide, shall deposit any money in any bank 
to his credit as an individual, or as such agent, trustee, or other fiduciary, whether the 
name of the person or corporation for whom he is acting or purporting to act be given 
or not, such bank shall be authorized to pay the amount of such deposit or any part 
thereof, upon the check of such agent, administrator, executor, guardian, trustee, or 
other fiduciary, signed with the name in which such deposit was entered, without being 
accountable in any way to the principal, cestwi que trust, or other person or corporation 
who may be entitled to or interested in the amount so deposited. 

“Nothing herein contained shall prevent the person or corporation claiming the 
beneficial interest in or to any deposit in any bank from resorting to the courts to 
subject such deposit, provided such action is brought and served before such deposit 
is paid out, and to any action brought for this purpose both the bank and the 
depositor shall be necessary parties defendant.” See Mo. Rev. Stat., 1909, § 11929; 
STATUTES OF CANADA, 3 & 4 Geo. V, c. 9, § 96 (1913). 

There are statutes in many states providing that when a deposit is made by one 
person in trust for another, and no other notice of its existence and terms is given to 
the bank, the bank may pay the latter on the death of the former. New York Banking 
Law, §§ 148, 198, 249; BRApy, BANK Deposits, App. B. Similarly, there are statutes 
governing joint deposits, ibid.; and deposits made by minors or married women. 

56 Szwento Juozupo Let Draugystes v. Manh. Sav. Inst., 178 App. Div. 57, 164 
N. Y. Supp. 408 (1917); 7 Corp. Jur. 683, 686. 

57 7 Corp. Jur. 677. 

58 7 Corp. JuR. 684. 
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negligence made possible the alteration.*® So also a bank is liable 
when it holds on deposit funds of a corporation and honors a check 
drawn upon it in the name of the corporation by an officer who was 
not empowered to draw checks, or when it honors a check payable 
to a corporation and indorsed by an officer who had no power to 
indorse on behalf of the corporation.® So also a bank is liable 
when it honors a check drawn upon his principal’s account by an 
agent acting outside the scope of his employment,” or a check 
payable to the principal and indorsed by an agent not empowered 
to indorse.* A distinction must be made between want of power 
and abuse of authority. If the corporate officer or the agent was 
empowered to draw or indorse checks on behalf of the corporation 
or principal, the bank will not be liable although the officer or 
agent was abusing his authority in drawing or indorsing checks, 
unless it knew or ought to have known of the abuse of authority. 
Similarly in the case of trusts if there are several trustees and the 
bank honors a check drawn or indorsed by only a part of the trus- 
tees it will be liable, since one trustee has no power to bind his 
co-trustees,™ although it will not be liable if all the trustees sign 
or indorse a check unless it knows or ought to know that they are 
in fact acting wrongfully. 

If the bank is a creditor of the depositor individually, as in the 
case where he is liable on a note held by the bank or where he has 
overdrawn his individual account with the bank, it cannot set off 





59 7 Corp. Jur. 684. 

69 2 DANIEL, NEGOTIABLE INSTRUMENTS, 6 ed., § 1616; 7 Corp. Jur. 676. See 
Havana Cent. R. Co. v. Central Trust Co., 204 Fed. (C. C. A. 2) 546, 550 (1913). 

6. Buena Vista Oil Co. v. Park Bank, 39 Cal. App. 710, 180 Pac. 12 (1919); Walker 
v. State Trust Co., 40 App. Div. 55, 57 N. Y. Supp. 525 (1899); Moch Co. v. Security 
Bank, 176 App. Div. 842, 163 N. Y. Supp. 277 (1917), affirmed 225 N. Y. 723, 122 
N. E. 879 (1919). 

6 Merchants’ Nat. Bank »v. Nichols & Co., 223 IIl. 41, 79 N. E. 38 (1906). See 
Sims v. United States Trust Co., 103 N. Y. 472, 9 N. E. 605 (1886); 1 MorsE, BANKS 
AND BANKING, 5 ed., § 314. But if the account is in the name of the depositor as agent, 
the bank may safely honor checks drawn by him as agent. Pennsylvania T. & T. Co. 
v. Meyer, 201 Pa. 299, 50 Atl. 998 (1902). Cf. Holden v. Bank, 77 N. H. 535 (deposit 
by executor who had not qualified). See Tassel v. Cooper, 9 C. B. 509 (1850). 

8 Schaap v. State Bank, 137 Ark. 251, 208 S. W. 309 (1918); Hope, etc. Co. ». 
Bank, tor Kan. 726, 168 Pac. 870 (1917); Robinson v. Chemical Nat. Bank, 86 N. Y. 
404 (1881). 

64 Barroll v. Forman, 88 Md. 188, 40 Atl. 883 (1898). Cf. Lee v. Sankey, L. R. 15 
Eq. 204 (1872) (payment by solicitor to one of two trustees). See 2 DANIEL, NEGO- 
TIABLE INSTRUMENTS, 6 ed., § 1615; 7 Corp. Jur. 677. 
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a deposit standing in his name as trustee or otherwise in such form 
as to indicate the fiduciary character of the deposit.“ In the 
United States it is held that it is not proper for the bank to accept 
in payment of an individual indebtedness of the depositor a check 
payable to the depositor as fiduciary and indorsed by him, or a 
check drawn by him upon his account as fiduciary in the same 
bank or in another bank.® It is held that the bank has notice 
under such circumstances that the payment is presumptively 
wrongful. The same result has been reached where a deposit of 
fiduciary funds is made in the fiduciary’s personal account, and 
the depositor subsequently pays a personal debt to the bank by a 
check drawn on that account; for it is held that although the bank 
is not chargeable with notice that the deposit is in breach of trust, 
it is chargeable with notice that a trust attaches to the personal 
account to the extent of the fiduciary funds therein deposited; and 
the bank is liable to the extent that such funds are withdrawn in 
paying the depositor’s debt to the bank.*’ The effect of these 





6 Ex parte Kingston, L. R. 6 Ch. 632 (1871) (public officer); National Bank »v. 
Insurance Co., 104 U. S. 54 (1881) (agent); Keeney v. Bank of Italy, 33 Cal. App. 
515, 165 Pac. 735 (1917) (trustee); First Nat. Bank v. Banking Co., 108 Me. 79, 79 
Atl. 4 (1911) (agent); Edwards v. MacArtney, 183 N. Y. Supp. 851 (1920) (trustee). 
See 1 MorsE, BANKS AND BANKING, 5 ed., § 326; 7 Corp. Jur. 658, 660; Dec. Dice., 
BANKS AND BANKING, § 134(7). See note 11, supra. 

66 Union Stock Yards Bank ». Gillespie, 137 U. S. 411 (1890) (factor); United States 
Fidelity & G. Co. v. Union Bank, 228 Fed. (C. C. A. 6) 448 (1913) (public officer); 
Washbon ». Bank, 87 Kan. 698, 125 Pac. 17 (1912) (treasurer of fraternal organiza- 
tion); Allen v. Puritan Trust Co., 211 Mass. 409, 97 N. E. 916 (1912) (administrator); 
State Bank of St. Johns v. McCabe, 135 Mich. 479, 98 N. W. 20 (1904) (trustee); 
Hale v. Windsor Sav. Bank, 90 Vt. 487, 98 Atl. 993 (1916) (executor); Ward ». City 
Trust Co., 192 N. Y. 61, 84 N. E. 585 (1908) (corporate officer); Bischoff v. Yorkville 
Bank, 218 N. Y. 106, 112 N. E. 759 (1916) (executor); Fidelity & D. Co. ». Rankin, 
33 Okl. 7, 124 Pac. 71 (1912) (public officer); Brovan v. Kyle, 166 Wis. 347, 165 N. W. 
382 (1917) (guardian). See 1 Morse, BANKS AND BANKING, 5 ed., § 317; Dec. Dice., 
BANKS AND BANKING, § 130. 

As to the validity of loans on the security of savings bank trust deposits, in view of 
the decision in Re Totten, 179 N. Y. 112, 71 N. E. 748 (1904), see Corn Exch. Bank 2. 
Manhattan Sav. Inst., 105 Misc. 615, 173 N. Y. Supp. 799 (1919); 37 BANK. L. J. 
753: 

87 United States Fidelity & G. Co."v. Union Bank, 228 Fed. (C. C. A. 6) 448 (1913) 
(public officer); First Nat. Bank v. Greene, 114 S. W. (Ky.) 322 (1908) (guardian); 
Allen v. Puritan Trust Co., 211 Mass. 409, ‘97 N. E. 916 (1912) (administrator); 
Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759 (1916) (executor). But see 
United States Fidelity & G. Co. ». Bank, 77 W. Va. 665, 670, 88 S. E. 109 (1918) 
(“For aught a bank would know a check though payable to its depositor in some 
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decisions is to put upon the bank the burden of ascertaining how 
far the account is made up of fiduciary funds deposited therein 
and not subsequently withdrawn. In England however the courts 
have taken a somewhat different view in these cases. Even though 
a depositor in a bank who has overdrawn his private account 
deposits in that account a check drawn by him as fiduciary the 
bank is not necessarily liable; the bank, if it has no actual knowledge 
that the depositor is committing a breach of trust, is liable only if 
a personal benefit to the bank “‘is designed or stipulated for,” as 
Lord Cairns said in Gray v. Johnston. The benefit to the bank is 
merely a circumstance tending to prove that the bank knew of or 
was “privy to” the breach of trust, that is to say, was guilty of 
bad faith. When therefore an overdraft is amply secured and the 
bank is not pressing for payment, it is not held to participate in 
the breach of trust, merely because it receives payment by a check 
drawn or indorsed by the depositor as fiduciary.® 

In certain cases, particularly in New York, the courts have gone 
very far in holding a depository bank chargeable with constructive 
notice of the depositor’s misconduct. 

In Wagner Trading Company v. Battery Park National Bank,® 





representative or fiduciary character, the money would belong absolutely to him, and 
represent money already paid out by him in discharge of his fiduciary liability’’). 
Cf. Bank of New South Wales v. Goulburn, etc. Co., [1902] A. C. 543 (corporate 
officer). 

688 See Gray v. Johnston, L. R. 3 H. L. 1 (1868) (executor); London Joint Stock 
Bank v. Simmons, [1892] A. C. 201 (stockbroker); Thomson v. Clydesdale Bank, [1893] 
A. C. 282 (stockbroker); Bank of New South Wales v. Goulburn, etc. Co., [1902] A. C. 
543 (corporate officer); Backhouse v. Charlton, 8 Ch. D. 444 (1878) (partner); Marten 
v. Rocke, Eyton & Co., 53 L. T. (N. s.) 946 (1885) (auctioneer); Greenwood Teale ». 
Brown & Co., 11 T. L. R. 56 (1894) (solicitor); Coleman v. Bucks & Oxon Union 
Bank, [1897] 2 Ch. 243 (trustee); Shields v. Bank of Ireland, [1901] 1 I. R. 222 
(executor). 

The bank was held liable on the ground that it was privy to the breach of trust in 
British America Elevator Co. v. Bank, [1919] A. C. 658 (agent); Pannell v. Hurley, 
2 Coll. C. C. 241 (1845) (trustee); Bodenham v. Hoskyns, 2 DeG. M. & G. 903 (agent); 
Ex parte Adair, 24 L. T. (N. s.) 198 (1871) (public officer); Foxton v. Manchester, etc. 
Banking Co., 44 L. T. (N. S.) 406 (1881) (trustee); Re Wall, 1 T. L. R. 522 (1885) 
(trustee). 

69 228 N. Y. 37, 126 N. E. 347 (1920). See Niagara Woolen Co. ». Pacific Bank, 
141 App. Div. 265, 126 N. Y. Supp. 980 (1910). See note 48, supra. Cf. Havana 
Central R. R. Co. v. Knickerbocker Trust Co., 198 N. Y. 422, 92 N. E. 12 (1910), 
note 53, supra. It is uncertain to what classes of fiduciaries the holding of the prin- 
cipal case extends. The opposite result was reached in the case of executors. See 
Bischoff ». Yorkville Bank, hereinafter discussed. But query under the statute 
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it appeared that a number of checks payable to the order of a 
corporation were indorsed by its president, who had authority to 
indorse checks on its behalf, and were deposited by him in his 
individual account in the defendant bank. Subsequently he with- 
drew and misappropriated the proceeds of the checks. The bank 
was held liable, because “‘the nature of this transaction was such 
as to warn defendant that the checks were being diverted from 
usual business channels.”’ 

In Bischoff v. Yorkville Bank,” one Poggenburg, an executor, 
deposited money of the estate in the Bowery Bank in New York 
in the name of ‘Estate of Josephine F. Schneider by H. F. W. 
Poggenburg, executor.” He, as an individual, had at that time 
a deposit account with the defendant Yorkville Bank. From time 
to time he drew checks upon the Bowery Bank signed by him as 
executor and payable to the defendant bank, and sent these checks 
to the defendant bank, the proceeds to be placed to the credit of 
his individual account with that bank. Additional sums from 
sources other than the estate were deposited by Poggenburg with 
the defendant bank from time to time. An individual note of 
Poggenburg held by the defendant bank was paid by him by a 
check upon his individual account with that bank in which the 
amount standing to his credit at that time was less than the pro- 
ceeds of the checks drawn upon his account as executor in the 
Bowery Bank. Other individual notes of Poggenburg held by the 
defendant bank maturing from time to time were paid by him 
from his individual account with that bank. Eventually Poggen- 
burg withdrew all the funds deposited to his credit with the de- 
fendant bank (except a small balance) and used the proceeds for 
his private purposes. The defendant at no time made any inquiry 
as to the source of the deposits or the purpose of the withdrawals. 
The Supreme Court held that the defendant bank was liable to the 
estate for the proceeds of all the checks drawn by Poggenburg as 
executor and deposited with the defendant bank and subsequently 
withdrawn by him. The Appellate Division affirmed the decision 
of the Supreme Court, but one of the Justices, dissenting, declared 





making it a misdemeanor for executors to make deposits of funds of the estate in his 
own name. See note 42, supra. Query also as to trustees. See 37 BANK. L. J. 505. 

7 218 N. Y. 106, 112 N. E. 759 (1916). See Pratt v. Commercial Trust Co., 105 
Misc. 324, 174 N. Y. Supp. 88 (1918), affirmed 188 App. Div. 881, 175 N. Y. Supp. 
918 (19109). 
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that the recovery should be limited to the amount paid to the 
defendant bank on the notes.” The Court of Appeals took a third 
and intermediate view, holding that the defendant bank was liable 
for the amount of the notes, and also for all amounts withdrawn 
from the defendant bank by Poggenburg after the time of the pay- 
ment of the first note, but not for the amounts withdrawn before 
the payment of that note. The court said: 


“Tn the present case Poggenburg paid to the defendant, as his creditor, 
on June 3, 1908, the sum of $765 from his account with the defendant. 
The finding of the trial court, supported by the evidence, is that the 
account at that time was constituted wholly from the trust funds. At 
that time and through the transaction the defendant knew that Poggen- 
burg had appropriated $765 of those funds for his private benefit. The 
presumption that he would not thus violate his duty and lawful right — 
that he would apply the moneys to their proper purposes under the will 
then ceased to exist. There was absolute proof in the possession of the 
defendant to the contrary. The defendant had no longer the right to 
assume that in paying the checks of Poggenburg it was paying the 
executor’s moneys to the executor and not to Poggenburg, the individual, 
or that Poggenburg would use the moneys lawfully. It had knowledge 
of such facts as would reasonably cause it to think and believe that 
Poggenburg was using the moneys of the executor for his individual 
advantage and purposes. Those facts indicated that the payment to it 
was not an isolated incident; they indicated, rather, that it was within 
a method or system. Having such knowledge, it was under the duty to 
make reasonable inquiry and endeavor to prevent a diversion. Having 
such knowledge, it was charged by the law to take the reasonable steps 
or action essential to keep it from paying to Poggenburg as his own the 
moneys which were not his and were the executor’s, and was bound by 
the information which it could have obtained if an inquiry on its part 
had been pushed until the truth had been ascertained. It did nothing 
of that sort, and by supinely paying, under the facts here, as found, the 
subsequent checks of Poggenburg, it became privy to the misapplica- 
tion. It must now pay the plaintiffs the moneys of the estate which it 
had and received on and after June 3, 1908.” 


The holding that the defendant bank was not liable for the 
amounts withdrawn by Poggenburg before payment of the first 
note, is, as has been shown,” in accord with the great weight of 





71 170 App. Div. 679, 156 N. Y. Supp. 563 (1915). 
7 See note 49, supra. 
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authority. The holding that the defendant bank was liable for 
the amounts paid to it in discharging Poggenburg’s individual 
indebtedness to it on the notes, is, as has been shown,” in accord 
with the authorities, although of questionable soundness. But the 
decision so far as it held the defendant bank liable for the amounts 
withdrawn by Poggenburg after the payment of the first note and 
not used in paying other notes held by the defendant, goes much 
further than any prior decisions. In a similar case in Massachu- 
setts, Allen v. Puritan Trust Company,” it was held that the bank’s 
liability was limited to the amount of the checks used in discharg- 
ing the depositor’s individual indebtedness to the bank.” It is 
submitted that the [Massachusetts decision is preferable to the 
New York decision. To hold that a bank as a creditor must not 
accept payment from its debtor out of funds which it knows were 
received by the debtor as a fiduciary without inquiring whether 
such funds had ceased to be fiduciary funds may be proper. But 
to hold that a bank as depository is chargeable with notice of all 
facts which such inquiry would elicit, and is liable for all subse- 
quent misappropriations by the fiduciary, would seem to extend 
the doctrine of constructive notice too far and impose a burden- 
some responsibility upon the bank.” 

In Fidelity and Deposit Company v. Queens County Trust Com- 
pany,” the New York Court of Appeals again went far in holding 
a depository bank chargeable with constructive notice. In that 
case one Peebles, a trustee in bankruptcy of one Bailey, opened an 
account in the defendant bank in the name of “Robert J. Peebles, 
Trustee,” and deposited therein funds of the estate. He made 
withdrawals from time to time by checks, some of which were 
countersigned by the clerk of the Federal District Court and con- 





7 See note 67, supra. 

™ 211 Mass. 409, 97 N. E. 916 (1912). See L. R. A. rors C, 518. 

78 It is to be noticed that although the checks were for a greater sum than the 
amount of the overdrafts, the bank was held liable for the full amount of the checks 
used in paying the overdrafts, and not merely for the amount of the overdrafts. 

76 “ And farther than that, I take leave to doubt very much whether the mere 
fact that some breach of trust . . . had in time past been committed by their customer 
would, alone, have entitled the bankers, or justified them, in refusing to honour the 
cheque of their customer, unless it could be shewn that they knew, as regards that 
particular cheque, that it also was to go in the same line of misapplication.” Gray ». 
Johnston, L. R. 3 H. L. 1, 12, 13 (1868), per Cairns, L. C. 

7 226 N. Y. 225, 123 N. E. 864 (1919). 
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tained in the margin the words “Jn re Wm. Trist Bailey”; others 
were not so countersigned or marked. Most of the latter checks 
were deposited to the individual credit of Peebles with the de- 
fendant, and the proceeds were subsequently drawn out and used 
by Peebles for his own purposes. A general order in bankruptcy 
of the United States Supreme Court provides that no moneys of a 
bankrupt estate shall be drawn from a depository unless by check 
countersigned by a judge or referee or clerk of the court; and that 
a copy of the general order shall be furnished to the depository, 
and also the name of any referee or clerk authorized to countersign 
such check. No copy of the order or name of any referee or clerk 
authorized to countersign checks was furnished to the defendant, 
and it had no actual notice that the depositor was a trustee in 
bankruptcy. The court reached the conclusion, ‘“‘with hesitation 
however,” that the defendant was liable. The court was of the 
opinion that the bank was chargeable with notice of the bank- 
ruptcy of Bailey, for the adjudication was a judgment in rem; that 
it was chargeable with notice of the Bankruptcy Act and of the 
general order; that it was chargeable with notice that the deposit 
was of funds of the bankrupt estate, since some of the checks were 
countersigned by a clerk of the court and contained the words 
“In re Wm. Trist Bailey.” “® ‘A simple inquiry, by the bank of 
the trustee, for the reason of the countersignature, would have 
revealed the existence of the general order and of its provisions.” 
The decision, it is submitted, carries the doctrine of constructive 
notice to.an unreasonable extent. 

It is easy to sit down at leisure after the event and to see how a 
cautious and inquiring banker might have discovered the deposi- 
tor’s misconduct. It would not require the acumen of a Sherlock 
Holmes to follow the clues which may have been afforded. But 
should bankers be turned into detectives in order to prevent de- 
positors from acting in violation of their obligations to third per- 
sons? It must be remembered also that frequently all the clues 





78 If the bank had had actual knowledge of these things of course it would be 
liable. American Nat. Bank ». Fidelity & D. Co., 129 Ga. 126, 58 S. E. 867 (1907). 

It is agreed that a depository bank is not chargeable with notice of facts appearing 
in memoranda written on checks. State Nat. Bank v. Dodge, 124 U. S. 333 (1888); 
State Nat. Bank »v. Reilly, 124 Ill. 464, 14 N. E. 657 (1888); Duckett v. Nat. Mechanics’ 


Bank, 86 Md. 400, 38 Atl. 983 (1897); Eyrich v. Capital State Bank, 67 Miss. 60, 
6 So. 615 (1889). 
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are not known to any one employee of the bank, and that the facts 
known to any one employee are not sufficient to arouse suspicion. 
It must be remembered that the processes of receiving deposits 
and paying checks are processes in which many employees of the 
bank take each his separate part.” If no one of the employees has 
knowledge of any breach of trust the bank should not be held 
liable merely because it appears that at some stage by piecing to- 
gether all the facts known to different employees a breach of trust 
would become more or less apparent. The bank is in no way to 
blame for receiving deposits or allowing withdrawals merely be- 
cause all the facts known to several employees would, if known to 
one employee, have aroused a suspicion of misconduct by the 
depositor. The bank it is submitted should not be liable unless 
some officer or employee had actual knowledge of the depositor’s 
misconduct or knowledge of facts so clearly indicating such mis- 
conduct as to show that the bank was guilty of bad faith. 

A trustee or other fiduciary is placed in a situation where there 
may be a great temptation to pursue his own interest and lose 
sight of the interest of those for whom he acts. The rules as to the 
liability of fiduciaries may well be made strict. But a very different 
question arises as to the liability of third persons dealing with fidu- 
ciaries. If third persons knowingly participate with a fiduciary in 
a breach of his obligations it is proper to hold them liable. It is 
quite a different matter however to compel them to supervise the 
conduct of the fiduciary and to hold them liable for failure to do 
so. A rule imposing such liability upon them makes it dangerous 
to deal with a fiduciary and seriously interferes with the proper 
performance by the fiduciary of his duties. It is right to require 
that one who knowingly purchases trust property from a trustee 
or other fiduciary whose conduct is prima facie wrongful should 
make a reasonable inquiry, and to hold that he cannot escape lia- 
bility unless such inquiry would satisfy a reasonable man that the 
vendor was not committing a breach of trust. If the vendor’s con- 
duct is not such as to excite suspicion, still it is held that the pur- 
chaser should make inquiry as to the power of the trustee to sell; 
and it has been so held, with questionable wisdom perhaps, in the 
case of negotiable instruments. But the rule that purchasers of 





79 See the Master’s Report, pp. 15-20, in the record in Allen v. Puritan Trust Co., 
211 Mass. 409, 97 N. E. 916 (1912). 
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trust property are bound to see to the application of the purchase- 
money imposed too heavy a burden on purchasers and resulted in 
such an intolerable obstruction to the administration of trusts 
that statutes have in many jurisdictions abolished the rule. The 
rule that a corporation whose securities are held in trust is bound 
to investigate whether a transfer of the securities is in breach of 
trust, imposes a heavy burden on corporations and results in a 
serious obstruction to the administration of trusts. Similarly to 
the extent that depositories of trust funds are held bound to in- 
quire into the trustee’s conduct, a heavy burden is imposed upon 
them and the administration of trusts is seriously obstructed. 
Corporations whose securities are held in trust, and depositories of 
trust funds, should not be held liable for participation in a breach 
of trust in the absence of actual knowledge of the breach of trust 
or conduct amounting to bad faith. This is the view expressed in 
the English cases, although departures from it have occasionally 
occurred. In Barnes v. Addy,*° Sir W. M. James, L. J., said: 


“T have long thought, and more than once expressed my opinion from 
this seat, that this Court has in some cases gone to the very verge of 
justice in making good to cestuis que trust the consequences of the breaches 
of trust of their trustees at the expense of persons perfectly honest, but 
who have been, in some more or less degree, injudicious. I do not think 
it is for the good of cestuis que trust, or the good of the world, that those 
cases should be extended.” 


Are not these observations cf peculiar force in the United States, 
where courts of equity have gone further than in England in 
making good to cestuis que trust the consequences of the breaches 
of trust of their trustees, at the expense of third persons, who are 
honest and not always even injudicious? 


Austin Wakeman Scott. 
Harvarp LAw ScHOOL. 





8 L. R. 9 Ch. 244, 251, 255, 256 (1874). See note 31, supra. 
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THE LIABILITY OF AN INACTIVE CO-TRUSTEE 


 eorwen trustees are perhaps the rule rather than the excep- 
tion. Where the trust estate is large, settlors usually desire 
the combined skill and judgment of several men. One trustee 
may be selected on account of his reputation for honesty and 
acumen, another because of business association with the settlor, 
and still a third from motives of relationship. In these co-trustee- 
ships inequality of experience, ability, prudence and initiative is 
of course common. Such disparities are illustrated in the cases 
where one trustee was a solicitor and the other was a linen-draper,’ 
or a retired physician,’ or the settlor’s widow; * or where the trustees 
consisted of a man in active life and another of great age,‘ the set- 
tlor’s son and the son’s clerk,® an able-bodied person and one of 
advanced years and poor eye-sight,® or the settlor’s widow and 
a man.’ 

Where there is inequality of position among trustees, as well as 
in some instances of equal standing, there is often found inequality 
of participation in the management of the trust. Frequently one 
trustee takes complete control of the trust and the co-trustee 
performs no act under it, or at least none but formal acts. The 
passive trustee, though accepting the trust, undertakes no responsi- 
bilities under it and idly surrenders the trust property and powers 
to his more energetic, more skillful, or less occupied co-trustee. In 
numerous cases this assumption of control by one trustee has re- 
sulted disastrously to the cestut que trust. Through the dishonesty 
or inaptitude of the managing trustee the trust fund has been re- 
duced or altogether dissipated. In this situation the active trustee 
is frequently insolvent or financially irresponsible and the only 
hope of the cestui que trust is a claim against the passive trustee. 





1 In re Turner, [1897] 1 Ch. 536. 

2 In re Linsley, [1904] 2 Ch. 785. 

3 In re Partington, 57 L. T. R. 654 (1888). 

4 Darnaby »v. Watts, 13 Ky. L. R. 457 (1891). 

5 Birely’s Estate, 7 Pa. Dist. R. 395 (1898). 

6 Ashley ». Winkley, 209 Mass. 509, 95 N. E. 932 (1911). 
7 Greiner’s Estate, 20 Pa. Dist. R. 762 (1911). 
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Thus has been presented the rather troublesome question to what 
extent an inactive trustee shall be held liable when the trust estate 
has been diminished by the negligence or defalcation of an active 
co-trustee. 

There is, unfortunately, a lack of unanimity among judges and 
writers in the wording of a rule to govern this case, as well as among 
the courts in its application. 

In 1634 the Lord Keeper stated the rule to be that the inactive 
trustee was not liable “unless some purchase, fraud, or evil deal- 
ing appear.”’® This doctrine seemed to limit the liability to cases 
of practical joinder by the passive trustee in a breach of trust by 
the active trustee.® 

In 1837 we find a Tennessee court making the rule depend upon 
the discretionary or directory nature of the trust. 


“A discretionary trust is, when by the terms of the trust no direction 
is given as to the manner in which the trust fund shall be vested, till 
the time arrives at which it is to be appropriated in satisfaction of the 
trust. In such cases in order to charge a trustee for an abuse by his 
co-trustee, some act of commission must be shown on his part, by which 
the trust fund was attained by his co-trustee, or some act of commis- 
sion [omission?] amounting, to gross neglect in permitting the fund to 
be wasted. . . . A directory trust is when by the terms of the trust 
the fund is directed to be vested in a particular manner, till the period 
arrives at which it is to be appropriated. In such cases if the fund be 
not vested, or vested in a different manner from that pointed out, it 
is an abuse of trust for which both trustees are responsible, though 
but one received the money, because both are bound to attend to the 
directions of the trust, and must be careful to execute it faithfully, 
according to its terms and the intention of the person by whom it was 
created.” 1° 


A Pennsylvania judge in 1843 thus formulated the doctrine: 


“Tt is said to be the harshest demand that can be made in equity, to 
compel a trustee to make up a deficiency, where the money has not 





8 Townley v. Sherborne, J. Bridgman, 35, 37. To the effect that agreement to be 
bound and codperation and connivance are the only grounds of liability, see Stowe ». 
Bowen, 99 Mass. 194 (1868). 

® Obviously actual joinder in a breach renders a trustee liable. Walker v. Symonds, 
3 Swanst. 1 (1818); Sandford v. Jodrell, 2 Smale & Giff. 176 (1854); Costello v. O’Rorke, 
Ir. Rep. 3 Eq. 172 (1860). 

10 Turley, J., in Deaderick v. Cantrell, 10 Yerg. (Tenn.) 263, 269, 270, 272 (1837). 
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come into his hands. In such a case, equity will not charge him unless 
he has been guilty of negligence so gross as almost amounts to fraud.” 


In 1852 we find Sir John Romilly, Master of the Rolls, saying 
that ‘“‘giving one trustee the sole and absolute control over the 
fund, was a breach of trust.” By this rule affirmative action 
by the passive trustee giving the active trustee entire control 
seemed to be all that was necessary to establish liability. 

Leading text writers cite the rule, where unaffected by statute, 
to be that “‘one trustee shall not be liable for the acts or defaults 
of his co-trustee.” * This statement might imply that the posi- 
tive wrongdoer alone was liable for the results of his negligence or 
fraud. 

In 1871 a Canadian judge asserted that “the present rule is, 
that if a trustee knowing of a breach of trust by his co-trustee, or 
having means of knowledge by the exercise of ordinary vigilance, 
stands by and permits such breach of teust to go on, he is account- 
able therefor, equally with the person actively guilty: ...” 
Actual or constructive notice of an existing breach of trust is a 
prerequisite to liability under this rule. 

In 1895 the position was taken by the New York Court of Ap- 
peals that an inactive trustee is only liable if he “unnecessarily 
do an act by which the funds are transferred from the joint posses- 
sion of all to the sole possession of one,” and it was said that “an 
act is unnecessary when done outside of the usual course of busi- 
ness pertaining to the subject.” » 

In 1911 a Massachusetts court declared that “It is well settled, 
that a trustee is not responsible for the acts or misconduct of a 
co-trustee in which he has not joined, or to which he does not 
consent, or has not aided or made possible by his own neglect.” 

Thus, the basis of liability has been variously defined as fraud, 





1 Bell, J., in Nyce’s Estate, 5 W. & S. (Pa.) 254, 255, 256 (1843). See also Boyd’s 
Ex’rs v. Boyd’s Heirs, 3 Gratt. (Va.) 113 (1846), and Stell’s Appeal, 10 Pa. 149 (1848). 

2 Wiglesworth v. Wiglesworth, 16 Beav. 269, 272 (1852). To the same effect is 
Rodbard v. Cooke, 36 L. T. N. S. 504, 505 (1877). 

3 LEWIN, TRUSTS, 11 ed., p. 294; PERRY, Trusts, 6 ed., § 415. 

14 Boyd, Master in Ordinary, in City Bank v. Maulson, 3 Chanc. Ch. R. (U. C.) 
334, 339 (1871). 

18 Purdy v. Lynch, 145 N. Y. 462, 473, 40 N. E. 232 (1895). A similar view is 
expressed in Crowe v. Craig, 29 Nov. Sc. 394 (1897). 

16 Ashley v. Winkley, 209 Mass. 509, 528, 95 N. E. 932 (1911). 
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entrusting of control, gross negligence, entrusting of control after 
notice of breach, unnecessary entrusting of control, and ordinary 
neglect. This disorder, further illustrated by an analysis of the 
decisions in England and America, affords some support for the 
assertion of Woodward, J., in Irwin’s Appeal’ that “there is, per- 
haps, no one subject on which English authorities are so contra- 
dictory and irreconcilable as upon the question, when is one trustee 
or executor liable for moneys that have been lost in the hands 
of a co-trustee or executor.” 

The decisions may, perhaps, be placed in four classes, namely, 
(a) those in which the inactive trustee has done nothing but pas- 
sively allow his co-trustee to assume exclusive possession of the 
trust property; (b) those in which the sole basis of the inactive 
trustee’s alleged liability is an affirmative act on his part giving the 
active trustee exclusive possession; (c) cases in which there is an 
entrusting of possession by positive or negative conduct and, in 
addition, a failure to supervise the administration of the trust 
after the co-trustee has taken exclusive control; (d) instances in 
which the entrusting of exclusive possession was followed by notice 
to the inactive trustee of a possible specific danger to the trust 
fund, and thereafter by continued inaction by the passive trustee. 


PASSIVELY ALLOWING Co-TRUSTEE TO TAKE EXCLUSIVE 
POSSESSION 


The earliest case raising the question of an inactive trustee’s 
liability is Townley v. Sherborne.* There a trustee who had pas- 
sively allowed his fellow trustee to receive the rents of the trust 
realty was held not liable when the funds were lost, the Lord 
Keeper saying that the passive trustee was not responsible in the 
absence of some “purchase, fraud or evil dealing” in allowing the 
co-trustee exclusive possession of the rents, 


“for they being by law joyntenants or tenants in common, every one by 
law may receive either all or as much of the profits as he can come by; 
and it being the case of most men in these days, that their personal 
estates do not suffice to pay their debts, prefer their children, and per- 
form their wills, they are enforced to trust their friends with some part 





17 35 Pa. 294, 295 (1860). For a further remark as to the uncertainty of the law 
on this subject see Pim v. Downing, 11 S. & R. (Pa.) 66, 71 (1824). 
18 J. Bridgman, 35 (1634). 
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of their real estate, to make up the same, either by the sale, or percep- 
tion of profits; and if such of these friends, who carry themselves without 
fraud, should be chargeable out of their own estate for the faults and 
deficiencies of their co-trustees, who were not nominated by them, few 
men would undertake any such trust. And if two executors be, and one 
of them waste all, or any part of the estate, the devastavit shall by law 
charge him only, and not his co-executor: and in that case, eguitas se- 
quitur legem, there having been many presidents resolved in this court, 
that one executor shall not answer nor be charged for the act or default 
of his companion. And it is no breach of trust, to permit one of the 
trustees to receive all or the most part of the profits, it falling out many 
times that some of the trustees live far from the lands, and are put in 
trust out of other respects than to be troubled with the receipt of the 
profits.” 1° 


This early case, which treated exclusive possession by one trustee 
as natural and the liability of a trustee as confined to his own re- 
ceipts, in the absence of fraud, has been followed by many Eng- 
lish decisions.” This rule has also been applied to passively allow- 
ing the co-trustee to have the exclusive possession of the evidence 
of the trust property, as, for example, title deeds. The court 
said in the last cited case* that “no laches could be imputed to 
the trustees for suffering one of their number to hold the deeds. 
The reason is, that the deeds must be held by some one person, 
unless they are deposited with bankers, or placed in a box secured 
by a number of different locks, of which each trustee should hold 
one of the keys; and negligence cannot be imputed to trustees for 
not taking such precautions as these.”’ 

Yet in other English cases passively allowing a co-trustee to 
take exclusive possession has been regarded as a breach of trust, 
rendering the inactive trustee liable for loss of the funds while in 
the co-trustee’s hands.” In Rodbard v. Cooke, the court said: “ 

19 J. Bridgman, 37, 38. 

20 Spalding v. Shalmer, 1 Vern. 301 (1684); Anonymous, 12 Mod. 560 (1701); 
Aplyn »v. Brewer, Finch’s Prec. Ch. 173 (1701), semble; Fellows v. Mitchell, 1 P. Wms. 
81 (1705); Leigh v. Barry, 3 Atk. 583 (1747), semble; In re Fryer, 3 Kay & J. 317 

1857). 
oo v. Eastern Counties Ry. Co., 1 Johns. & H. 243 (1860). 

2 Tbid., 247. 

% Ex parte Shakeshaft, 3 Bro. Ch. 197 (1791); Gregory v. Gregory, 2 Y. & C. 313 
(1836); Lockhart v. Reilly, 25 L. J. Ch. 697 (1856); Rodbard v. Cooke, 36 L. T. N. S. 


504 (1877); Lewis v. Nobbs, 8 Ch. D. 591 (1878). 
4 36 L. T. N.S. 504, 505 (1877). 
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“Tt may be stated as a general rule of law, that where there are two 
trustees, and one of them places a fund so that it is under the sole con- 
trol of the other, if the money is misapplied by that other, both are 
equally liable. The object of having two trustees is to double the con- 
trol over the trust property, and when one trustee thinks fit to give the 
other the sole power of dealing with the trust property he defeats that 
object and becomes himself responsible.” 


The words of this quotation suggest active conduct resulting in 
exclusive control by the co-trustee, but the facts of the case seem 
to indicate mere passivity. 

Rare circumstances may justify exclusive control by one trustee 
and thus obviate any dispute as to the inactive trustee’s liability. 
Thus, where the trust property consists of shares in a company, 
the deed of creation of which prohibited ownership of shares by 
two or more jointly, obviously one trustee must hold the shares.” 
If exclusive possession is obtained without the actual or construc- 
tive knowledge of the passive trustee, naturally there is no lia- 
bility on his part, because there is no acquiescence in the sole con- 
trol by the active trustee; * and the same is true where exclusive 
control is obtained by fraud, as by altering a check.?” Here there 
is lack of real consent. ; 

In a number of American cases the doctrine of Townley v. Sher- 
borne has been approved, passive acquiescence in exclusive posses- 
sion by a co-trustee has not been regarded as negligence or a breach 
of trust, and the inactive trustee has been absolved from lia- 
bility. In support of the attitude of these American courts 


25 Consterdine v. Consterdine, 31 Beav. 330 (1862). 

26 Derbishire ». Home, 3 De G. M. & G. 80 (1853). 

27 Barnard v. Bagshaw, 3 DeG. J. & S. 355 (1862). 

28 Colburn v. Grant, 181 U. S. 601 (1901); Taylor v. Roberts, 3 Ala. 83 (1841); 
Glenn v. McKim, 3 Gill (Md.) 366 (1845); Stowe v. Bowen, 99 Mass. 194 (1868); 
Hunter v. Hunter, 50 Mo. 445 (1872), semble; Dyer v. Riley, 51 N. J. Eq. 124, 26 Atl. 
327 (1893); Kip v. Deniston, 4 Johns. (N. Y.) 23 (1809); Banks v. Wilkes, 3 Sandf. 
Ch. (N. Y.) 99 (1845); Ormiston v. Olcott, 84 N. Y. 339 (1881); Purdy v. Lynch, 145 
N. Y. 462, 40 N. E. 232 (1895); Westerfield v. Rogers, 174 N. Y. 230, 66 N. E. 813 
(1903); Worth v. M’Aden, 1 Dev. & Bat. Eq. (N. C.) 199 (1835); Ochiltree v. Wright, 
t Dev. & Bat. Eq. (N. C.) 336 (1836); State v. Guilford, 18 Oh. 500 (1849), reversing 
15 Oh. 593 (1846); Stell’s Appeal, to Pa. St. 149 (1848); Fesmire’s Estate, 134 Pa. 
67, 19 Atl. 502 (1890); Birely’s Estate, 7 Pa. Dist. R. 395 (1898); Boyd’s Ex’rs ». 
Boyd’s Heirs, 3 Gratt. (Va.) 113 (1846); Griffin’s Ex’r v. Macaulay’s Adm’r, 7 Gratt. 
(Va.) 476, 578 (1851); Keenan ». Scott, 78 W. Va. 729, 90 S. E. 331 (1916). See also 
City Bank v. Maulson, 3 Chanc. Ch. R. (U. C.) 334 (1871). Due to the purely re- 
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Finch, J., said in Ormiston v. Olcoit:*° “There would be neither 
wisdom nor justice in a rule which would practically end in making 
a trustee a guarantor of the diligence and good faith of his asso- 
ciates, and hold him responsible for acts which he did not commit 
and could not prevent.” The question will later be raised whether 
this view does not lose sight of the fact that an inactive trustee 
may himself be a wrongdoer and that diligence on his part may 
well have prevented the error or fraud of his fellow. A smaller num- 
ber of American courts have considered passively surrendering 
the trust property to the exclusive care of a co-trustee to be negli- 
gence and have held the inactive trustee liable.*° Where the co- 
trustee was found in exclusive possession,” or was passively allowed 
to assume it,” and the inactive trustee thereafter did nothing to 
return the property to joint control, he has been held liable. 

If the active trustee has obtairied exclusive control of the prop- 
erty without the knowledge or consent of the inactive trustee, 
obviously there is no basis for a judgment against the latter.* 


ENTRUSTING THE CO-TRUSTEE WITH EXCLUSIVE CONTROL BY 
PosittvE Act 


The English cases are almost unanimous in regarding as a 
negligent breach of trust a positive act by the passive trustee 
(as, for example, the execution of a power of attorney) by 
means of which the co-trustee is enabled to get exclusive con- 
trol of trust assets and thereby to waste them.* But Mendes v. 





medial nature of constructive trusts it would seem that such trustees should never be 
liable except for property actually received (Hunter v. Hunter, 50 Mo. 445 (1872) ), 
unless several were jointly engaged in a fraud, in which case each might be said to 
receive the whole. Harrigan v. Gilchrist, 121 Wis. 127, 280, 99 N. W. 909 (1904). 

29 84 N. Y. 330, 346 (1881). 

80 Royall’s Adm’r v. McKenzie, 25 Ala. 363 (1854); Fox v. Tay, 89 Cal. 339, 24 
Pac. 855 (1891), semble; Ringgold v. Ringgold, 1 Harr. & G. (Md.) 11 (1826); Mac- 
cubbin v. Cromwell, 7 Gill & J. (Md.) 157 (1835); Laroe v. Douglass, 13 N. J. Eq. 308 
(1861), semble; Mumford v. Murray, 6 Johns. Ch. (N. Y.) 1 (1822); Bowman ». Raine- 
taux, Hoff. Ch. (N. Y.) 150 (1839); Spencer v. Spencer, 11 Paige (N. Y.) 299 (1844); 
Earle v. Earle, 93 N. Y. 104 (1883). 

31 Thomas »v. Scruggs, 10 Yerg. (Tenn.) 400 (1837). 

% Harvey v. Schwettman, 180 S. W. (Mo.) 413 (1915). 

% Lansburgh v. Parker, 41 App. D. C. 549 (1914). 

4 Bradwell v. Catchpole, 3 Swanst. 78, n (1818); Chambers v. Minchin, 7 Ves. 186 
(1802); Hanbury »v. Kirkland, 3 Simon, 265 (1829); Marriott v. Kinnersley, Tamlyn, 
470 (1830); Wiglesworth v. Wiglesworth, 16 Beav. 269 (1852); Brumridge v. Brum- 
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Guedalla ® seems to run counter to this weight of authority. In 
that case two trustees placed in the hands of a third the key to 
a bank box for the purpose of enabling him to get the coupons from 
trust securities. ‘The bank was instructed to deliver to the active 
trustee the coupons only and not the box, but it negligently de- 
livered the box to the active trustee and he defaulted. The court 
declined to hold the passive trustees liable, although it would 
seem that their act made possible the loss of the trust funds, 
because it put them in a position where the combined negligence of 
the bank and fraud of the co-trustee could cause their dissipation. 

The American courts have not been harmonious in their treat- 
ment of the inactive trustee whose sole negligence, if such it be, 
has been the taking of a positive step for the purpose of entrust- 
ing his active co-trustee with exclusive possession of the trust 
property. In a number of instances the passive trustee, or guar- 
dian or other fiduciary treated by the court as a trustee, has been 
held responsible, upon the loss of the property by the negligence 
or crime of the active trustee.** But the opposite result has been 
reached in several cases,*” the courts stating that, in the absence 
of warning that the active trustee is in financial difficulty or is 
dishonest, such conduct by the inactive trustee is not negligent. 
In Purdy v. Lynch*® the purpose of the trust was the payment of 





ridge, 27 Beav. 5 (1858); Cowell v. Gatcombe, 27 Beav. 568 (1859); Ingle v. Partridge, 
32 Beav. 661 (1863); Re Taylor, 81 L. T. N. S. 812 (1900), semble. 

85 2 Johns. & H. 259 (1862). See also Home »v. Pringle, 8 Clark & F. 264 (1841), 
and Shepherd v. Harris, [1905] 2 Ch. 310. 

86 Wallis v. Thornton’s Adm’r, 2 Brock. (U. S. C. C.) 422 (1831); Edmonds 2. 
Crenshaw, 14 Pet. (U. S.) 166 (1840); Gray v. Reamer, 11 Bush. (Ky.) 113 (1874); 
Barroll ». Forman, 88 Md. 188, 40 Atl. 883 (1898); Smith v. Pettigrew, 34 N. J. Eq. 
216 (1881); Monell v. Monell, 5 Johns. Ch. (N. Y.) 283 (1821); Bruen ». Gillet, 115 
N. Y. 10, 21 N. E. 676 (1889); Matter of Litzenberger, 85 Hun (N. Y.) 512, 33 N. Y. 
Supp. 155 (1895); Graham v. Davidson, 2 Dev. & Bat. Eq. (N. C.) 155 (1838); Hauser 
v. Lehman, 2 Ired. Eq. (N. C.) 594 (1843); Clark’s Appeal, 18 Pa. 175 (1851); Don- 
nelly’s Estate, 11 Pa. Dist. R. 211 (1902); Graham »v. Austin, 2 Gratt. (Va.) 273 
(1845). To the same effect is Mickleburgh v. Parker, 17 Grant Ch. (U. C.) 503 (1870). 

87 Laurel Co. Ct. v. Trustees, 93 Ky. 379, 20 S. W. 258 (1892); Adair v. Brimmer, 
74 N. Y. 539 (1878); Purdy v. Lynch, 145 N. Y. 462, 40 N. E. 232 (1895); State ». 
Guilford, 18 Oh. 500 (1849), reversing 15 Oh. 593 (1846); Jones’ Appeal, 8 W. & S. 
(Pa.) 143 (1844); Appeal of Hatch, 12 Atl. (Pa.) 593 (1888). In Re McLatchie, 30 
Ont. R. 179 (1898), it was held that where the affirmative action of the passive trustee 
would put the co-trustee in sole control only if the co-trustee committed a crime (for- 
gery), there was no negligence by the passive trustee. 

88 145 N. Y. 462, 473, 40 N. E. 232 (1895). 
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the debts of a bank. One trustee, who was also a receiver of the 
bank and had a good reputation, was entrusted by the other 
trustees with exclusive possession of the trust property for the 
purpose of paying off the bank’s debts to its depositors. This 
was approved by the court as reasonable conduct and liability for 
the loss of the funds by the active trustee was not fastened upon 
the inactive trustees. 

The act of entrusting the res to a co-trustee may obviously be 
negligent, if the passive trustee has knowledge, prior to his sur- 
render of possession, that the co-trustee is financially embarrassed.*® 


FAILURE TO SUPERVISE THE CONDUCT OF THE ACTIVE Co- 
TRUSTEE 


In many instances the evidence shows, not only exclusive pos- 
session by the active trustee, obtained through the acquiescence 
or affirmative aid of the inactive trustee, but also the lapse of a 
considerable period of time after such entrusting, with no investiga- 
tion by the inactive trustee of the conduct of the active trustee. 
This situation raises the question whether failure to supervise the 
work of a co-trustee, as, for example, failure to examine the invest- 
ments made by him, or to inspect his accounts, is such negligence 
as makes the inactive trustee liable for the damage to the trust 
estate. 

The English cases have been unanimous in asserting a duty to 
watch an active co-trustee in exclusive control, to examine his 
books and inspect the property in his hands from time to time. 
To fail to give such supervision has been held negligence rendering 
the passive trustee accountable, whether the active trustee ac- 
quired exclusive control through the mere passivity of the inactive 
trustee *° or through his positive action. 

9 Estate of Evans, 2 Ashm. (Pa.) 470 (1841). 

40 Lincoln v. Wright, 4 Beav. 427 (1841); Thompson v. Finch, 22 Beav. 316 (1856); 
Wynne v. Tempest, 13 T. L. R. 360 (1897). In the last-named case the trustee was 
held not to be protected by the provision of section 3 of the Judicial Trustees Act of 
1896 to the effect that a court might relieve from liability for a breach of trust a 
trustee who had acted “honestly and reasonably.” 

41 Broadhurst v. Balguy, 1 Y. & C. Ch. 16 (1841); Wiglesworth v. Wiglesworth, 16 
Beav. 269 (1852); Trutch v. Lamprell, 20 Beav. 116 (1855); Mendes v. Guedalla, 
2 Johns. & H. 259 (1862); Hale v. Adams, 21 W. R. 400 (1873); Im re Second East 


Dulwich Soc., 68 L. J. Ch. (N. s.) 196 (1899). In Horton v. Brocklehurst, 29 Beav. 
504 (1858), there was the additional fact that the passive trustee had represented to 
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The American decisions also very generally place upon the in- 
active trustee the duty of supervising and inspecting the work of 
the active trustee. A trustee who has by failure to act or by direct 
action enabled his co-trustee to obtain exclusive control of the 
trust subject-matter must examine the investments and accounts 
of the active trustee.“ Thus, in Richards v. Seal® an inactive 
trustee who for eleven years made no examination of the status 
of a bond entrusted to a co-trustee, and thus failed to !earn that 
the co-trustee had collected it and held the proceeds uninvested, 
was charged with a loss resulting from the inability of the co- 
trustee to turn over the money.“ ‘This duty to supervise exists 
whether the nonparticipating trustee at the time when he becomes 
a trustee finds the co-trustee in control,® or has passively allowed 
the co-trustee to take exclusive charge, or has by his own positive 
act put the companion trustee into possession.*” 





the cestui que trust that the funds had been properly invested by the active co-trustee, 
although he (the inactive trustee) knew nothing about the investments. Liability 
was fixed upon the inactive trustee. 

“ Adams’ Estate, 221 Pa. 77, 84, 70 Atl. 436 (1908). But see Kerr v. Kirkpatrick, 
8 Ired. Eq. (N. C.) 137 (1851), where it is denied that “one trustee is bound to keep 
a supervision over the acts of another.” 

2 Del. Ch. 266 (1861). 

“ To the same effect see Estate of Hilles, 13 Phila. 402 (1880). Jones’s Appeal, 
8 W. & S. (Pa.) 143 (1844), held that mere inquiry of a co-guardian was sufficient 
performance of the duty to investigate, Gibson, J., saying (p. 151): “To require him 
to have dealt with his colleague as a rogue, by calling for the securities, would require 
of him the highest and most exact vigilance; a degree of it that would ruin every 
guardian.” This seems a questionable rule as applied to trustees. 

4 Ralstoa v. Easter, 43 App. D. C. 513 (1915). 

46 In the following cases the loss arose from the bad management or improper in- 
vestments of the active trustee: Ashley v. Winkley, 209 Mass. 509, 95 N. E. 932 
(1911); Klatt ». Keuthan, 185 Mo. App. 306, 170 S. W. 374 (1914); Wilmerding ». 
McKesson, 103 N. Y. 320, 8 N. E. 665 (1886). In other cases the defalcation of the 
active trustee was the immediate cause of the loss: Bates v. Underhill, 3 Redf. Surr. 
(N. Y.) 365 (1878); City Bank ». Maulson, 3 Chanc. Ch. R. (U. C.) 334 (1871); 
Crowe v. Craig, 29 Nov. Sc. 394 (1897). In Wilmerding v. McKesson, 103 N. Y. 329, 
8 N. E. 665 (1886), however, the court refused to hold the passive trustee liable for 
the conversion of the trust property by the active trustee, saying that there was no 
duty to guard against such conduct, unless there was reason to suspect the co-trustee, 
that is, some fact to put the inactive trustee upon his guard. And in Matter of Hal- 
stead, 110 App. Div. 909, 95 N. Y. Supp. 1131 (1905), affirmed without opinion, 
184 N. Y. 563, 76 N. E. 1096 (1906), a trustee who for five years allowed trust securi- 
ties to remain in a bank box to which both trustees had keys, without examining the 
securities, was held not liable when his active co-trustee stole the securities, since the 
passive trustee had no reason to suspect the co-trustee. 

7 Caldwell v. Graham, 115 Md. 122, 80 Atl. 839 (1911); Thompson »v. Hicks, 1 App. 
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If the trust settlement directs that the funds be invested in a 
particular way, as, for example, in mortgages upon real estate, the 
duty of the inactive trustee to supervise the conduct of the active 
colleague would seem to be accentuated, if anything. For failure 
to make such inspection, resulting in the continuance of an im- 
proper investment or in no investment at all, the passive member 
of the trusteeship has been charged.** The opinion of a Tennessee 
court is forcefully put in Deaderick v. Cantrell by Turley, J., as 
follows: * 


“Two trustees are appointed to execute a trust, the final operation 
of which is not to be completed for years, they undertake to execute it, 
they are intended as checks on each other, have an equal control over 
the fund, are mutually bound to attend to the interest of the trust, and 
shall one of them be permitted to go to sleep and trust everything to 
the management of his co-trustee, and when in the course of ten or 
fifteen years, the fund having been wasted, and his co-trustee insolvent, 
he is called upon to make it good, shall he be heard to say that he had 
implicit confidence in his companion, and permitted him to retain all 
the money, and appropriate it as he pleased, and that he ought not there- 
fore to be charged? Surely not, it is neither law nor reason.” 


If the settlor directs no specific investments, the law implies a 
duty to invest in the securities allowed by chancery. In both 
cases the trust is in a sense “directory” and the duty to inspect 
and supervise investments ought to be the same in both cases. 


WARNING OF DANGER TO TRUST FUND, FOLLOWED BY 
CONTINUED INACTIVITY 


Let us next suppose that the active trustee has got exclusive 
possession of the trust property, either by the act of the passive 





Div. 275, 37 N. Y. Supp. 340 (1896); Fesmire’s Estate, 134 Pa. 67, 19 Atl. 502 (1890); 
McMurray v. Montgomery, 2 Swan (Tenn.), 374 (1852). Contra, In re Cozzens’ 
Estate, 15 N. Y. Supp. 771 (1891). In Caldwell v. Graham the court said (p. 129): 
“In accepting the appointment the trustees assumed the joint and equal obligation 
of exercising their discretion and control with respect to the trust in its entirety.” 

48 Beatty’s Estate, 214 Pa. 449, 63 Atl. 975 (1906); Deaderick v. Cantrell, 10 Yerg. 
(Tenn.) 263 (1837). But in Cocks »v. Haviland, 124 N. Y. 426, 26 N. E. 976 (1891), a 
passive trustee was not held liable, notwithstanding a direction to invest in bonds 
and mortgages and knowledge by the inactive trustee that the direction had not been 
obeyed by his co-trustee. 

49 ro Yerg. (Tenn.) 263, 272 (1837). 
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trustee or without his objection, and that the inactive trustee 
thereafter learns of a step taken or about to be taken by the active 
trustee which is or will be dangerous to the interests of the bene- 
ficiary. In such circumstances there can be no doubt of the passive 
trustee’s duty to move to protect the cestui que trust, and if he fails 
to bestir himself, he will be liable for injury to the trust estate 
subsequently resulting from the fault of the active trustee. 
Robertson, L. P., in Millar’s Trustees v. Polson has graphically 
described the position of the inactive trustee in this case: *! 


“Tt is, of course, disagreeable to take a co-trustee by the throat, but 
if a man undertakes to act as a trustee he must face the necessity of 
doing disagreeable things when they become necessary in order to keep 
the estate intact. A trustee is not entitled to purchase a quiet life at 
the expense of the estate, or to act as good-natured men sometimes do 
in their own affairs in letting things slide and losing money rather than 
create ill feeling.” 


The American courts have been equally clear that idleness after 
a warning of danger is a negligent breach of trust. “It is the duty 
of one trustee to protect the trust estate from any misfeasance by 
his co-trustee, upon being made aware of the intended act, by ob- 
taining an injunction against him; and if the wrongful act has 
been already committed, to take measures, by suit or otherwise, 
to compel the restitution of the property, and its application in the 
manner required by the trust.” *? This rule has been applied 
where the knowledge was of an improper investment,® a refusal 
to return the property to joint control,** the insolvency of the active 
trustee, an interest of the active trustee antagonistic to that of 





50 Boardman v. Mosman, 1 Bro. Ch. 68 (1779); Brice v. Stokes, 11 Ves. 319 (1805); 
Booth v. Booth, 1 Beav. 125 (1838); Curtis ». Mason, 12 L. J. Ch. (N. S.) 442 (1843); 
Millar’s Trustees v. Polson, 34 Sc. L. R. 798 (1897). 

8 Tbid., 804. 

8 Crane v. Hearn, 26 N. J. Eq. 378, 381 (1875); see also Elmendorf v. Lansing, 
4 Johns. Ch. (N. Y.) 562 (1820). 

88 Bermingham v. Wilcox, 120 Cal. 467, 52 Pac. 822 (1898); Matter of Niles, 113 
N. Y. 547, 21 N. E. 687 (1889); Im re Cozzens’ Estate, 15 N. Y. Supp. 771 (1891); 
Meldon ». Devlin, 31 App. Div. 146, 53 N. Y. Supp. 172 (1898), aff’d without opinion, 
167 N. Y. 573, 60 N. E. 1116; Pim v. Downing, 11 S. & R. (Pa.) 66 (1824). 

54 Ralston v. Easter, 43 App. D. C. 513 (1915). Contra, Stewart’s Estate, 21 Pa. 
Dist. R. 635 (1912). 

55 Darnaby »v. Watts, 21 S. W. (Ky.) 333 (1893). 
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the cestui que trust,® or any breach of trust.” A recent case of 
this type is Adams’ Estate,** where a trustee had knowledge that 
a co-trustee had wrongfully assumed exclusive control of the trust 
securities, but, after restoring the property to a bank box rented 
in the names of both, the inactive trustee failed to instruct the 
bank to open the box only on the application of both trustees and 
thus allowed the co-trustee the means of getting exclusive pos- 
session again. Such failure to guard the estate was held negligence, 
rendering the inactive trustee liable. 


STATUTORY RULES 


An English statute of 1859 *® lays down important rules regard- 
ing the liabilities of trustees. It provides that every trust instru- 
ment shall be deemed to contain a clause to the effect that the 
several trustees shall be chargeable only for such property “‘as 
they shall respectively actually receive notwithstanding their re- 
spectively signing any receipt for the sake of conformity,® and 
shall be answerable and accountable only for their own acts, re- 
ceipts, neglects, or defaults, and not for those of each other, nor” 
for any banker, broker, or other person with whom any trust 
moneys or securities may be deposited, . . .” This act has been 
copied in Canada, Australia and New Zealand," and was incor- 
porated into the English Trustee Act of 1893." A statute ap- 
plicable to Scotch trustees enacted in 1861 provides that each 
trustee ‘“‘shall only be liable for his acts and intromissions, and 
shall not be liable for the acts and intromissions of co-trustees, and 
shall not be liable for omissions.” ® 

56 Hill v. Hill, 79 N. J. Eq. 521, 82 Atl. 338 (1912). 

57 Matter of Howard, 110 App. Div. 61, 97 N. Y. Supp. 23 (1905), aff’d without 
op., 185 N. Y. 539, 77 N. E. 1189 (1906). 

58 221 Pa. 77, 70 Atl. 436 (1908). 

59 22 & 23 Vicr., ch. 35, § 31. 

60 Some courts in earlier cases made the distinction that trustees acting “for con- 
formity only,” that is, merely formally, were not liable for the property received by 
their co-trustees. Gray v. Reamer, 11 Bush (Ky.) 113 (1874); and the same doctrine 
has been applied to executors. Terrell v. Matthews, 11 L. J. Ch. (N. s.) 31 (1841). 

Brit. Cor. Tr. Act, § 88; New Bruns. Tr. Act, § 17; Cons. Stat. NEwF. 
(1892), chap. 84, § 14; Nov. Sc. Tr. Act, § 24; Ont. Tr. Act, § 35; SAsK. TR. Act, 
§ 9; New So. Wates Tr. Act (1898), § 69; QuEENSL. Tr. & Ex. Act (1897), § 25; 
Vict. St. Trusts (1864), § 78; New Zeat. Tr. Act, § 82. 

® 56 & 57 Vicr., chap. 53, § 24. 

% 24 & 25 Vict., chap. 84, § 1. 
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The English statute of 1859 would logically seem to require 
proof of two facts before liability could be fixed upon any trustee, 
namely, (a) that the trust property lost was at some time in the 
hands of the defendant trustee, that is, that he had actually re- 
ceived it; and (b) in addition that the loss was occasioned by an 
act or failure to act on the part of the defendant trustee. If the 
property in question has always been in the exclusive possession 
of the defendant’s co-trustee, the defendant would seem not to be 
liable, even though he may have caused or consented to such ex- 
clusive possession or failed to have the property restored to joint 
possession after an opportunity so to do. In other words this 
statute would seem to bar liability by a trustee in case number 
one of the analysis above, namely, the case of merely passively 
allowing the co-trustee exclusive possession. It would seem to 
sanction this conduct by a trustee and to indicate that it is proper 
for one trustee to stand by while his co-trustee takes possession of 
the trust property, and that, after such taking, the inactive trustee 
is under no duty to supervise the acts of the co-trustee with respect 
to this property or to require joint control, even if he knows of 
specific danger to the trust estate. This construction would make 
the trust severable, would provide that as to the property over 
which one trustee assumes complete control he is in the same posi- 
tion as a sole trustee and that he and he alone is liable for the 
safety of that trust property. 

Cases two, three and four of the analysis, those of affirmative 
action to give the co-trustee exclusive control, lack of supervision 
of exclusive control, and failure to protect the trust property after 
a warning of danger, would seem under the statute of 18509 still to 
furnish cases where the inactive trustee may be liable, if he has 
himself had possession of the trust property at any time. If he has 
received the trust property at some time and turned it over to his 
active co-trustee, a later failure to act on the part of the inactive 
trustee may be a “‘neglect’’ under the statute, for which he should 
be liable, notwithstanding the exclusive possession by his co-trustee. 

When one turns from a consideration of the apparent meaning 
of the statute of 1859 to the actual decisions in England since that 
date, one finds no mention of the statute, but a number of cases 
in which an inactive trustee, who had at one time had possession 
of the property, has been held accountable for neglect which con- 
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tributed to the loss.* As suggested above, this seems logical 
under the statute. There are also a few cases in which an inactive 
trustee is held responsible for property which he never actually 
received, on the basis of neglect after the receipt of it by his co- 
trustee.” These cases are difficult to reconcile with the express 
provision of the statute that a trustee shall be liable only for what 
he actually receives, unless it be on a theory suggested later in 
another connection, namely, that the courts are hostile to such 
clauses and construe them to mean that an opportunity and duty 
to get possession are equivalent to actual possession. 

Another English statute bearing on the liability of trustees is 
that section of the Judicial Trustees Act of 1896 © which gives the 
court power to excuse a trustee from liability for a breach of trust, 
if he acted “‘honestly and reasonably.”’ But this statute has been 
held not to be intended to protect the inactive trustee who dele- 
gates the trust duties and fails to supervise the administration of 
the trust. Such conduct is not “‘reasonable” or “honest.” ” 
Hence this section of the Judicial Trustees Act has only a limited 
bearing on the questions here discussed. 

A few American states have codified the law regarding the lia- 
bility of an inactive trustee in the following form: “A trustee is 


responsible for the wrongful acts of a co-trustee to which he con- 
sented, or which, by his negligence, he enabled the latter to com- 
mit, but for no others.” It is not believed that these statutes alter 
the pre-existing rules of equity. 





6 Hale v. Adams, 21 W. R. 400 (1873); Lewis v. Nobbs, 8 Ch. D. 591 (1878); 
Rodbard v. Cooke, 36 L. T. N. S. 504 (1877); Bacon ». Camphausen, 58 L. T. N. S. 
851 (1888); Robinson v. Harkin, [1896] 2 Ch. 415; Re Taylor, 81 L. T. N. S. 812 (1900), 
semble. 

6 Bahin v. Hughes, 31 Ch. D. 390 (1886); Wynne v. Tempest, 13 L. T. R. 360 
(1897); Im re Second East Dulwich Soc., 68 L. J. Ch. (N. S.) 196 (1899). 

66 so & 60 Vict., chap. 35, § 3 (1896). This act has been copied in the dominions. 
Brit. Cot. Tr. Act, § 89; New Br. Tr. Act, § 49; Ont. Tr. Act, § 37; New So. 
Waters Tr. AMEND. Act (1902), § 9; QUEENSL. Tr. & Ex. Act (1897), § 51; NEW 
ZEAL. TR. Act, § 80. 

67 In re Turner, [1897] 1 Ch. 536. See also In re Second East Dulwich Soc., 68 
L. J. Ch. (N. S.) 196 (1899), in which Kekewich, J., said (p. 198): “It seems to me that 
a man who accepts such a trusteeship, and does nothing, swallows wholesale what is 
said by his co-trustee, never asks for explanation, and accepts flimsy explanations, is 
dishonest.” But see Dover v. Denne, 3 Ont. L. R. 664 (1902). 

68 Caz. Crv. CopE, § 2239; Mont. Civ. Cope, § 5385; N. D. Crv. Con, § 6292; 
S. D. Rev. CopE (1919), § 1206. 
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ConTROL OF INACTIVE TRUSTEE’S LIABILITY BY PARTIES 


A settlor may provide that each of two trustees shall be liable 
for a moiety of the trust property only,” or that four trustees shall 
take turns in administering the trust for a year each and that each 
shall be liable only during the period of his active administration.” 
English courts have not been friendly to clauses in trust instru- 
ments excusing trustees from liability except for property actually 
received by them, and have construed such clauses to mean that 
the trustee is liable for what he ought to have received, as well as 
for what he actually did have in his hands.” In Brumridge v. 
Brumridge, Romilly, M. R., said: ” 


“This clause is constantly brought forward to sanction the misappro- 
priation of trust moneys; but until it is provided, by the instrument 
creating the trust, that the trustee shall be liable for no breach of trust, 
provided he does not obtain a personal advantage, I shall not consider 
the clause as giving a trustee the right or liberty of conniving at a breach 
of trust. Even if an instrument containing such an inconsistent clause 
were brought before me, I express no opinion on the result; but until it is, 
I cannot allow a trustee to say, that it is not his business to act properly 
in the performance of his duty as a trustee.” 


A provision in the trust deed or will that each trustee shall be 
liable only for his own default does not protect an inactive trustee 
from liability for allowing a co-trustee to have exclusive posses- 
sion. Such negligence is a default as much as a positive breach of 
trust would be.” These constructions of the clauses in English 
trust instruments before 1859 are consistent with the decisions 
previously referred to as occurring since the Act of 1859. Both sets 
of decisions recognize negligence as a default and both treat a duty 
to get actual possession as equivalent to actual possession. 

Upon examining the American cases we find that in Walker v. 





69 Birls v. Betty, 6 Madd. 90 (1821). And so, too, clauses making each executor 
liable only for his own acts (Westley v. Clarke, 1 Eden, 357 (1759) ), or excusing a 
trustee from the duty of watching his co-trustee (Wilkins v. Hogg, 3 Giff. 116 (1861); 
Pass v. Dundas, 29 W. R. 332 (1881) ), have been held valid. 

70 Att’y Gen. v. Holland, 2 Y. & C. 683 (1837). 

7 Mucklow ». Fuller, Jacobs 198 (1821); Bone v. Cook, McCl. 168 (1824); Brum- 
ridge v. Brumridge, 27 Beav. 5 (1858). 

2 Tbid., 7. 

% Marriott v. Kinnersley, Tamlyn, 470 (1830); Dix v. Burford, 19 Beav. 409 (1854). 
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Walker’s Ex’rs™ the settlor’s direction that one trustee should 
have exclusive possession of the trust property was held to excuse 
the inactive trustees from liability for the loss of such property.” 
But in Graham v. Austin ® an attempt by the settlor to restrict 
the responsibility of a trustee to a moiety of the property was not 
allowed to have effect. No matter what may be the settlor’s power 
to limit liability by insertions in the trust instrument, it is obvious 
that oral statements of a testator-settlor to a prospective trustee, 
not incorporated into the will, can have no effect to restrict the 
trustee’s liability.” 

The hostility of the courts to a settlor’s direction that a trustee’s 
liability shall be limited to the property he actually receives was 
further shown in Caldwell v. Graham,"* where such a clause was 
somewhat remarkably construed to provide merely against lia- 
bility for the depreciation of the property while in the trustee’s 
hands. A clause restricting the trustee’s responsibility to cases 
of “wilful default’ was sustained in Crabb v. Young,’® Ruger, Ch. J., 
stating: ®° ‘The testator had an absolute right to select the agen- 
cies by which his bounty should be distributed and to impose the 
terms and conditions under which it should be done. . . . the 
court has not the right to increase the measure of their responsi- 
bility or impose obligations from the burden of which he has in 
his will so carefully protected them.” But in Litchfield v. White ™ 
an assignment for the benefit of creditors, containing a provision 
that the trustee should be liable only for gross negligence and wil- 
ful default, was held void. A clause excusing the trustees from all 
liability for losses occurring without “wilful default” was held in 
Matter of Howard ® not to exempt from liability a trustee who, 





% 88 Ky. 615, 11 S. W. 718 (1880). 

%5 The decisions in Duckworth v. Ocean Steamship Co., 98 Ga. 193, 26 S. E. 736 
(1896), and Markel v. Peck, 168 Mo. App. 358, 151 S. W. 772 (1912), allowing the 
settlor to alter the usual powers of the trustee, would seem to support the principle 
that the settlor may also change the several liabilities of the trustees. 

76 2 Gratt. (Va.) 273 (1845). 

7 Dover v. Denne, 3 Ont. L. R. 664 (1902). 

78 115 Md. 122, 80 Atl. 839 (1911). 

79 o2 N. Y. 56 (1883). 

8 Tbid., 65-66. 

81 3 Selden (N. Y.) 438 (1852). 

110 App. Div. 61, 97 N. Y. Supp. 23 (1905), aff’d without op., 185 N. Y. 539, 
77 N. E. 1189 (1906). 
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after knowledge of a breach of trust by his co-trustee, passively 
allowed the co-trustee to take exclusive possession of the property. 

The settlor’s power over the details of trust administration has 
frequently been sustained; as, for example, in giving to trustees 
greater latitude than usual in the selection of investments. It 
would seem that this power should extend to such limitations of 
the trustees’ liability as are not repugnant to the essential ideas 
of a trust and do not attempt to make crime lawful. 

Trustees have no power by agreement among themselves to 
divide their responsibilities and to limit the liability of any particular 
trustee to a portion of the trust property. Thus, in Caldwell v. 
Graham,* where trustees divided the trust property among them- 
selves, one taking the realty and the other the personalty, the 
court declined to excuse one trustee for negligence respecting the 
property allotted to the other trustee and said: ® ‘It was optional 
with him to accept or decline the trust, but, having undertaken 
the duty imposed by the will, it was not competent for him to 
limit his obligation or divest himself of any part of his fiduciary 
discretion.” This view seems unquestionably correct, since the 
function of a trustee is to administer the trust and not to alter 
its terms. 

The consent of the cestui que trust to division of responsibility 
among trustees has been held not to render such division proper.*® 
This result is readily understandable where the consenting bene- 
ficiary possesses only a temporary interest and attempts to affect 
the rights of a remainderman cestui que trust.8" But it would seem 
patent that any cestui que trust of full age and sound mind may 
estop himself from asserting liability against any particular trustee, 
either wholly or partially. 

A contract by trustees in the trust instrument that each shall be 
liable for the acts of the other is unobjectionable and valid.* 

8 Fellows v. Mitchell, 1 P. Wms. 81 (1705); Lewis v. Nobbs, 8 Ch. D. 591 (1878); 
Mickleburgh v. Parker, 17 Grant’s Ch. (U. C.) 503 (1870); Bermingham ». Wilcox, 
120 Cal. 467, 52 Pac. 822 (1898); Stong’s Estate, 160 Pa. 13, 28 Atl. 480 (1894); 
Thomas »v. Scruggs, ro Yerg. (Tenn.) 400 (1837). Contra, In re Cozzens’ Estate, 15 


N. Y. Supp. 771 (1891); Jones’s Appeal, 8 W. & S. (Pa.) 143 (1844) (case of joint 
guardians treated as trustees). 

& t15 Md. 122, 80 Atl. 839 (1911). 85 Tbid., 127. 

86 Fellows v. Mitchell, 1 P. Wms. 81 (1705). 

87 Mickleburgh v. Parker, 17 Grant’s Ch. (U. C:) 503 (1870). 

88 Leigh v. Barry, 3 Atk. 583 (1747). 
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The power of equity to make one trustee liable primarily and 
another secondarily would seem beyond doubt,*® but the action of 
a Federal court, in approving the decree of a probate court which 
divided the trust property between trustees and in limiting the 
liability of each trustee to his share of the property, seems to 
amount to violating the settlor’s intent and remaking the trust 
for him. 


DISCUSSION ON PRINCIPLE 


The liabilities of an inactive trustee should be determined by 
the application of the broad general principles of equity (a) that 
trustees are joint tenants; (b) that the trust powers in private 
trusts are jointly held and must be exercised by unanimous action, 
in the absence of express provision to the contrary; * (c) that the 
trustee is required to use the care which an ordinarily prudent 
man would use in the conduct of his own affairs; * and (d) that the 
trustee may not delegate the exercise of discretionary powers,” 
but may leave to agents the performance of ministerial duties or 
mere mechanical acts.* These rules are well settled and funda- 
mental. They should govern the inactive member of a co-trustee- 
ship, as well as all other trustees. 


When tested by these standards the problem raised by case four, 
that of the trustee who remains inactive after notice of a past 
specific breach of trust or a threatened breach by his co-trustee, 
seems simple. To fail to act to repair a past wrong or prevent a 





89 McCartin v. Traphagen, 43 N. J. Eq. 323, 11 Atl. 156 (1887). Space will not 
permit a discussion of the questions whether a trustee who has been held liable for a 
breach of trust ever has a right to contribution or to indemnity from his co-trustees. 
The former problem is treated in Fletcher v. Green, 33 Beav. 426 (1864), and the 
latter in Lockhart 2. Reilly, 25 L. J. Ch. 697 (1856); Price v. Price, 42 L. T. R. 626 
(1880); Bahin v. Hughes, 31 Ch. D. 390 (1886); Bacon ». Camphausen, 58 L. T. N. S. 
851 (1888); In re Turner, [1897] 1 Ch. 536; Head v. Gould, [1898] 2 Ch. 250; and In re 
Linsley, [1904] 2 Ch. 785. 

% American Bonding Co. ». Richardson, 214 Fed. 897 (1914). 

% PERRY, Trusts, 6 ed., § 343. 

® Sinclair v. Jackson, 8 Cowen (N. Y.), 543 (1826); Cornett ». West, 102 Wash. 254, 
173 Pac. 44 (1918). In Fritz v. City Tr. Co., 72 App. Div. 532, 533, 76 N. Y. Supp. 
625 (1902) (aff’d, 173 N. Y. 622), 66 N. E. r1og (1903), Woodward, J., stated that 
“trustees, however numerous, constitute in law but a single person.” 

% Rae v. Meek, 14 App. Cas. 558, 569 (1889). 

“ Re Partington, 57 L. T. R. 654 (1888); Robinson v. Harkin, [1896] 2 Ch. 415; 
In re Turner, [1897] 1 Ch. 536; Colburn ». Grant, 181 U. S. 601, 606 (1907). 

% 39 Cyc. 304. 
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threatened injury is to fail to use the care of a reasonably prudent 
man. No person of ordinary judgment would remain idle when 
he heard that an agent to whom he had entrusted bonds had stolen 
a portion of them, or was making preparations to decamp to South 
America. ‘Trustees have been held to be under a duty to act 
against third persons to remedy a past injury or ward off impend- 
ing danger to the estate,®” as, for example, where trespassers have 
cut or threaten to cut timber from trust land. That the actual or 
prospective wrongdoer is a co-trustee does not diminish the duty 
of a trustee to act to repair or avoid injury. 

And so, too, case three, that of the passive trustee who fails to 
inspect or supervise the administration of the trust by his active 
colleague, seems easy of solution. In the first place, to allow the 

‘ co-trustee exclusive control of investments, the keeping of accounts, 
and expenditures from trust funds, is a delegation of discretionary 
duties. If the inactive trustee supervises the acts of his co-trustee, 
he becomes active and he may be said to make the acts of the co- 
trustee his own acts, to use his own discretion in the administra- 
tion of the trust. But where there is no inspection, and the in- 
active trustee knows that discretionary duties must be performed, 
he is assuredly authorizing the active co-trustee to exercise such 
discretion and ought to be regarded as committing a breach of 
trust. Secondly, judged by the measure of care of the ordinarily 
prudent man, the inactive trustee is guilty of a fault in failing to 
supervise. No man of common business ability would entrust a 
stock of goods, for example, to an agent for months or years with- 
out an accounting or inspection, even if there were no breath of 
suspicion against the agent. 

Cases one and two, where there has been mere passivity, as a 
result of which the co-trustee has obtained exclusive possession, or 
where the affirmative act of the inactive trustee has caused such 
exclusive possession, seem identical in principle. The result is the 
same in both cases. Nonfeasance where there is a duty to act 
ought to be regarded as the equivalent of misfeasance. A trustee 
who accepts a trust impliedly promises to assume his full share of 





% Davis v. Charles River Br. R. Co., 11 Cush. (Mass.) 506 (1853); State v. Mayor, 
32 N. J. L. 49 (1866). 

%” Roman v. Long Dist. Tel. & Tel. Co., 147 Ala. 389, 41 So. 292 (1906); PERRY, 
Trusts, 6 ed., § 328. 
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control and responsibility. Since the trust title and the trust 
powers are joint, it is the duty of each trustee to aid in reducing 
the property to joint possession where it may be jointly con- 
trolled.%® 

It is believed that some courts have been misled by the rules ap- 
plied to executors and administrators. These latter fiduciaries 
have separate powers. Any one of them may act alone. It is 
lawful for one executor to collect and disburse the assets of the 
testator, without the joinder of the other executors. Passivity, 
therefore, by an executor or administrator is not a breach of duty, 
and hence numerous cases have held that an executor who pas- 
sively allows his co-executor exclusive possession is not liable for 
the wasting of the estate by his co-executor.*® But once an ex- 
ecutor or administrator has received possession of assets of the 
estate, he is under a duty to administer them himself, and if he 
thereafter delivers them to a co-executor or co-administrator, he 
is deemed to remain liable for their proper administration and to 
be responsible for the wasting of them by his co-fiduciary.% In 
the fields of executorship and administratorship there has been 





% Dix v. Burford, 19 Beav. 409 (1854); Stong’s Estate, 160 Pa. 13, 28 Atl. 480 
(1894). , 

% Dix v. Burford, 19 Beav. 409 (1854); Peter v. Beverly, 10 Pet. (U. S.) 532, 562 
(1836); Fleming v. Walker, 152 Ala. 386, 44 So. 536 (1907); Hall v. Carter, 8 Ga. 388 
(1850); Ray v. Doughty, 4 Blackf. (Ind.) 115 (1835); Moore’s Adm’r v. Tandy, 3 Bibb 
(Ky.), 97 (1813); Cheever v. Ellis, 144 Mich. 477, 108 N. W. 390 (1906); Fennimore ». 
Fennimore, 3 N. J. Eq. 292 (1835); Douglass v. Satterlee, 11 Johns. (N. Y.) 16 (1814); 
Cocks v. Haviland, 124 N. Y. 426 (1891); Williams v. Maitland, 1 Ired. Eq. (N. C.) 
92 (1840); Irwin’s Appeal, 35 Pa. 294 (1860); Atcheson ». Robertson, 3 Rich. Eq. 
(S. C.) 132 (1850). But a joint account filed by executors may make each liable for 
the whole property. Suydam v. Bastedo, 40 N. J. Eq. 433, 2 Atl. 808 (1885); Du- 
commun’s Appeal, 17 Pa. 268 (1851). And the execution of a joint bond may also 
fasten liability for the whole estate upon each. Hughlett v. Hughlett, 5 Humph. 
(Tenn.) 453 (1844); contra, Nanz v. Oakley, 120 N. Y. 84, 24 N. E. 306 (1890). 

100 Langford v. Gascoyne, 11 Ves. 333, 335 (1805); Knight v. Haynie, 74 Ala. 542 (1883); 
Clark v. Clark, 8 Paige (N. Y.) 152 (1840); Croft v. Williams, 88 N. Y. 384 (1882); 
Mathews v. Mathews’ Ex’x, 1 McMull. Eq. (S. C.) 410 (1841); contra, McKim ». 
' Aulbach, 130 Mass. 481 (1881); Paulding v. Sharkey, 88 N. Y. 432 (1882). Some 
courts have treated the affirmative conduct giving the co-executor full control as 
innocent if “reasonable” (Hunt ». State Bk., 2 Dev. Eq. (N. C.) 60 (1831) ), or 
“necessary” (In re Gascoigne, [1894] 1 Ch. 470), or done for an “exceptional reason” 
(In re Osborn, 87 Cal. 1, 25 Pac. 157 (1890) ). In one early case it was held that an 
executor was not liable to Jegatees for paying money over to a co-executor who 
thereafter became insolvent, but would have been responsible to creditors. Appeal of 
Brown, 1 Dall. (U. S.) 311 (1788). 





504 HARVARD LAW REVIEW 


and is, therefore, room for a distinction between passively allow- 
ing another exclusive control and affirmative action to give such 
other sole control. Unfortunately many courts have confused 
executors and administrators on the one hand with trustees on 
the other." The former are trustees only in the loose, non-tech- 
nical sense that they are fiduciaries. The result of this confusion 
has been the application of the same rules regarding inactivity to 
both relationships and a tendency to differentiate passive entrust- 
ing from active entrusting in the case of co-trusteeships as well as 
co-executorships. 

Assuming that cases one and two, that is, those of passive and 
active entrusting, are the same in legal effect, should the conduct 
of the inactive trustee in these two cases be regarded as a breach 
of trust? In view of the joint nature of the trust powers and title, 
is exclusive possession by one trustee an impropriety? Trustee A 
lives in New York and trustee B in Boston; the trust subject- 
matter consists of negotiable bonds. Must these securities be 
kept in a safety-deposit box to which access can be obtained only 
by the joint action of both trustees? Or is it sufficient if the bonds 
are placed in a box to which both have the separate power of 
access? Would it be lawful for B in Boston to agree with A in New 
York that the securities be placed in a bank box in New York, to 
be rented in the name of A and to which A was to have the only 
key? Going a step further, may B in Boston turn over the securi- 
ties to A to be kept exclusively under A’s control at such place as 
A may select? Should the rules regarding exclusive possession be 
the same, no matter what the character of the trust property, 
whether negotiable or non-negotiable, real or personal? Should 
the facility with which negotiable property, as, for example, money, 
notes and bonds, can be transferred in such a way as to defeat the 
interest of the cestui que trust therein, place on co-trustees a strict. 
obligation to retain joint possession and control of such property; 





101 Edmonds v. Crenshaw, 14 Pet. (U. S.) 166 (1840); Stewart v. Conner, 9 Ala. 
803 (1846); Hinson v. Williamson, 74 Ala. 180 (1883); Ormiston v. Olcott, 84 N. Y. 
330, 346 (1881); Bruen »v. Gillet, 115 N. Y. 10, 14, 21 N. E. 676 (1889); Matter of 
Provost, 87 App. Div. 86, 84 N. Y. Supp. 29 (1903). Guardianship has also been 
treated as equivalent to, or a form of, trusteeship. Monell v. Monell, 5 Johns. Ch. 
(N. Y.) 283 (1821); Kirby v. Turner, 1 Hopk. Ch. (N. Y.) 309 (1825); Graham ». 
Davidson, 2 Dev. & Batt. Eq. (N. C.) 155 (1838); Pim v. Downing, 11 S. & R. (Pa.) 
66 (1824); Jones’s Appeal, 8 W. & S. (Pa.) 143 (1844); Clark’s Appeal, 18 Pa. 175 (1851). 
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whereas on the other hand joint trustees of land might properly 
allow one trustee to have exclusive possession because of the im- 
possibility of the conveyance of the land except by joint action? 

At the outset the practical difficulty of strict joint possession 
and control is evident. Trustees frequently live at a distance 
from each other. If they are required to keep trust securities in a 
box capable of being opened only by the joint action of all, then 
great inconvenience will result every time ministerial duties are 
to be performed, as, for example, the clipping and depositing of 
bond coupons. Trust administration will become very burden- 
some and few will consent to accept a co-trusteeship.!” 

Testing the conduct of the inactive trustee by the rules pre- 
viously stated, one may ask whether there is any delegation of dis- 
cretionary duties in allowing a co-trustee exclusive possession. 
The selection of the place where trust property shall be kept and 
the choice of the means of safeguarding if from loss by theft, fire, 
etc., undoubtedly involve discretion. To determine whether bonds 
shall be placed in a safety-deposit box in a bank or’kept in the 
drawer of a secretary in a private house is not merely a ministerial 
or mechanical act. It would seem that an inactive trustee who 
consents to exclusive possession by his fellow without himself hav- 
ing a part in determining the particulars of possession, at what 
place and in what manner the active associate is to keep 
the trust property, is violating the trust and delegating a discre- 
tionary function. But if the inactive trustee stipulates for a cer- 
tain method of safekeeping, as in a bank box, and merely allows 
the co-trustee exclusive access to the box or equal access with the 
passive trustee, it is not believed that there is any delegation of 
discretion. Merely acting as a depositary or holder of trust prop- 
erty under prescribed conditions is a mechanical process. 

The question whether exclusive possession in one co-trustee is 
consistent with good business management, is conduct which the 
ordinarily prudent man would pursue in his own affairs, is different. 
Assuming that the colleague has a good reputation, that there is 





12 For discussions of the argument from convenience, see Cottam v. Eastern Co. 
Ry. Co., 1 Johns. & H. 243 (1860); Banks v. Wilkes, 3 Sandf. Ch. (N. Y.) 99 (1845); 
Miller v. Beverleys, 4 Hen. & M. (Va.) 415 (1809). In the latter case Taylor, Ch., 
said (p. 422): “Could it be supposed, that the three trustees, on every occasion, were 
to be convened to do every act, however unimportant, for the cestui que trust? Such 
a doctrine would be unreasonable in the extreme.” 
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no warning of danger, as we must in this class of cases, is it a dis- 
regard of the rules of common prudence to consent to exclusive 
control by an associate? Two points must here be raised. Was 
there reason for entrusting exclusive possession to the co-trustee? 
Was the property entrusted such that the entrusting gave to the 
active trustee the indicia of sole and separate ownership or other- 
wise enabled him to pass title to a bona fide purchaser for value? 
If the surrender of possession to the associate trustee was unneces- 
sary and had no reason behind it except the indifference and lazi- 
ness of the passive trustee, it may well be held that such surrender 
was a lack of ordinary care.‘ And if the exclusive possession 
gave the active trustee the power, if he were dishonest, to transfer 
the trust res to a bona fide purchaser for value and defeat the trust, 
the conduct of the inactive trustee may well be treated as negli- 
gence. True, an inactive trustee is not bound to presume that his 
co-trustee is a rogue, but he is presumed to know the frailties of 
human nature and to realize that it is not good business to place 
temptation in the way of an associate or intermediary. If the 
trust property has no element of negotiability about it, and the 
entrusting will not hold the co-trustee out to the world as the sole 
beneficial owner, there would seem to be no lack of ordinary good 
judgment in allowing the co-trustee to take a position similar to 
that of a warehouseman or other bailee. 

Such confusion as there is in the cases in this field seems to arise 
partly from the ignoring of the joint nature of the trust title and 
powers and the consequent difference between trusts and executor- 
ships, partly from the failure to realize that the problem of the in- 
active trustee’s liability is merely one of the application of the 
“delegation” and ‘‘ordinary care” rules, and partly from other 
reasons. The attitude of the English courts has probably been 
softened by the lack of compensation of trustees in that country. 
The English trustee is in a position analogous to that of a bailee for 
the sole benefit of the bailor, who is held to the standard of slight care 
only. The trustee serving without compensation is held, of course, 
when he acts, to the care of a reasonably prudent man in his own 
affairs; but when he does not act, it is natural unconsciously to 
exercise leniency toward him. This reason for an attitude of 





10 The necessity of the transfer has been considered important by the New York 
courts. Purdy v. Lynch, 145 N. Y. 462, 40 N. E. 232 (1895). 
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indulgence toward the passive trustee has never existed to any ap- 
preciable extent in America,’ and does not now exist in the British 
dominions,’ but it still prevails in England except as to judicial and 
public trustees.% It may have had some influence in early cases.!° 

Furthermore, some courts have revolted at making the inactive 
trustee responsible because it would be mulcting one man for the 
wrong of another.!* Such reasoning is fallacious, it is submitted, 
because the negligence or passivity of the inactive trustee is as much 
a cause of the loss as the fraud or negligence of the active trustee.!° 
If the inactive trustee had not surrendered the trust property and 
management to his fellow trustee, the latter would never have had 
the opportunity of wasting or stealing the funds. As well say that 
a trustee who leaves trust money in a public place where it is stolen 
should not be liable because the crime of the thief was the cause of 
the loss, as to hold the inactive trustee innocent when his negligence 
has opened the door for a breach of trust by his co-trustee. 

The responsibilities incident to the administration of trusts 
have not been appreciated by many trustees, and, it is submitted 
with respect, by some courts. The settlor and the cestui que trust 
have a right to expect that trustees who accept the trust will give 
the estate the benefit of their skill and honesty and not merely of 
their names. A trustee who cannot or will not participate should 
decline or resign the trust, instead of holding out false hopes to 
those interested in its performance. A strict enforcement of the 
“reasonable care” and ‘‘delegation”’ rules will expel the undesirable 
inactive trustee and aid in the conservation of trust estates. 


George Gleason Bogert. 
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THE PROGRESS OF THE LAW, 10919-1920 
ESTATES AND FUTURE INTERESTS 


ORD BIRKENHEAD’S Law of Property Bill now pending 

before Parliament proposes far-reaching reforms. It contains 
_ provisions for assimilating the law of real property with the law 
of personal property by enacting that all land shall have the inci- 
dents of a chattel real held in perpetuity; for the registration of 
land; for the repeal of the Statute of Uses; and for placing ‘“‘all in- 
terests in land, except legal estates in fee simple and for a term of 
years absolute, behind a curtain consisting of either a trust for 
sale or a settlement,” and freeing “a purchaser in good faith from 
any obligation to look behind the curtain.” The bill has been fully 
discussed in the periodicals! New South Wales? and Victoria ° 
have passed Real Property Acts. 

Two text-books, both second editions and both of distinguished 
excellence, have appeared in 1920.4 An examination of the cases 
following will show that a large proportion of our litigated problems 
in future interests now consists in the making and application of 
rules of construction. Mr. Kales has as successfully dealt with 
these rules for Illinois and in many instances for the whole country 
as Jarman did for England. Mr. Tiffany has secured his position 
as the leading American text writer on conveyancing. Reviews of 
both books appear on other pages of the Review. 

An article on “Seisin” by the late Judge Francis M. Finch ap- 
pears in the Cornell Law Quarterly.” This was one of a series of 
lectures delivered by him entitled ‘“'The History and Evolution of 
the Law,” and is described as typical of the series. 





1 Editorial Notes in 64 Sot. Jour. 373, 388, 407, 460; James E. Hogg in 64 Sot. 
Jour. 385, 405, 421, 442, 458, 474; Arthur Underhill in 36 L. Quart. REv. 107; Charles 
P. Sanger in 20 Cot. L. Rev. 652 (June, 1920); Manley O. Hudson in 34 Harv. L. 
REV. 341. 

2 1919 CoNvEYANCING Act, N. S. Wales, No. 6. 

8 1918 REAL Property Act in Victoria, No. 2962. 

4 Kates, EsTaTES AND FuTuRE INTERESTS, 2 ed.; TiFFANY, THE Law or REAL 
PROPERTY, 2 ed. 

5 4 CorNELL L. Q. 1. 
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ESTATES 


I. In this country estates tail survive in a few states. In many 
jurisdictions they are in terms abolished by the legislatures. The 
common form of statute is to turn the estate into a fee simple 
in the first taker; but occasionally he takes a life estate with re- 
mainder in fee simple to his issue. In a number of states the 
statutes are silent as to estates tail. It is said that the Statute 
De Donis,® creating estates tail in England, was brought by the 
colonists to America. It has been held in Iowa, where the statutes 
do not mention estates tail, that the Statute De Donis is con- 
trary to the customs and institutions of that state, and therefore 
not a part of its law. And so if an estate tail is attempted in 
Iowa a fee simple conditional, such as existed in England prior to 
that statute results.” This fee was subject to be defeated by the 
failure of lineal heirs of the first taker. But the judges, who seem 
for centuries to have been opposed to the tying up of property in 
families, held that as soon as the first taker had issue born he could 
alienate so as to deprive his issue and the donor of any possible in- 
terests in the land. Mr. Kales says of the present situation in 
Towa, ‘‘As a specimen of a legal antiquity it is certainly entitled to 
first place.”* The Supreme Court of Nebraska has just given its 
approval to this doctrine as part of the law of Nebraska. Its te- 
marks, however, are dicta, for the court held that a conditional fee 
did not occur in the will under consideration.® 

II. By Revised Statutes (1909), § 2872, one who in Missouri 
would take a fee tail by the English common or statute law is 
“seized thereof for his natural life only; and the remainder shall 
pass in fee simple absolute to the person to whom the estate-tail 
would, on the death of the first grantee, devisee or donee in tail, 
first pass according to the course of the common law.” The Su- 
preme Court '° held that the eldest son of the devisee must share 
the remainder with his brothers and sisters. This may well be 
supported," without saying, as the court did, ‘“‘the idea that any 

6 Stat. 13 Epw. I, chap. I (1285). Gray, PERPETUITIES, 3 ed., § 19 n. 

7 Kepler v. Larson, 131 Iowa, 438, 442, 108 N. W. 1033 (1906). 

8 Kates, FuTURE INTERESTS, 2 ed., § 109. 

9 Yates v. Yates, 178 N. W. (Neb.) 262 (1920). 


10 Gillilan v. Gillilan, 278 Mo. 99, 212 S. W. 348, 350 (1910). 


11 y LAw SERIES, MISSOURI BULLETIN, 19. See Yates v. Yates, 178 N. W. (Neb.) 
262, 265 (1920). 
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such preference in the descent of real property could co-exist in 
the laws of any of the states, with the axioms of the federal Con- 
stitution guaranteeing equal protection of the laws to all persons 
and a republican form of government for each state, or with the 
social and political life modeled on those fundamental principles, 
is an unthinkable absurdity.” The Massachusetts lawyer does 
not prize highly the estate tail of England since the Statute De 
Donis, which the laws of the Commonwealth recognize as here ex- 
isting; !? but he would be surprised to learn that it violated the 
Constitution of the United States. 


REVERSIONS AND REMAINDERS 


I. A Georgia will devised to the testator’s wife a dwelling “to 
have, hold, use and occupy, as a home for her and our children for 
and during the natural life of my said wife, or until she shall marry 
again. Upon the happening of either of which events, said prop- 
erty shall go to and belong to my children that may be living at 
the time of the death or marriage of my said wife, share and share 
alike, or if any of my children shall be dead at that time, leaving 
children surviving them, such last mentioned children shall take 
the share of their deceased parent.” The Federal Court ® correctly 
held the remainder to the children to be contingent. 

Whether a remainder is vested or contingent depends upon the 
words used. If the language importing contingency is incorporated 
into the description of the remainderman, the interest is con- 
tingent.* Gifts to “such children as survive,” or “children who 
survive”’ the life tenant, or to “children if living,” are contingent. 
And a gift over, if any die before the life tenant, does not render the 
prior interest vested.” , 

Yet in Cole v. Cole,” where property was bequeathed to A for 





2 Rev. Laws (1902), c. 127, §§ 24-27. Gray, RULE AGAINST PERPETUITIES, 3 ed., 
§ 19 n. Of course this involves primogeniture. Wright v. Thayer, 1 Gray (Mass.) 284 
(1854). 

18 Swann v. Austell, 261 Fed. 465 (1919). The headnote is misleading. 

144 Gray, RuLE AGAINST PERPETUITIES, 3 ed., § 108. 

16 Duffield v. Duffield, 1 Dow & Cl. 268 (1828); In re Francis, [1905] 2 Ch. 295; 
Abbott v. Jenkins, 10 S. & R. (Pa.) 296 (1823); Kates, Future INTERESTS, 2 ed., 
§ 309. Compare Thompson v. Humphrey, 179 N. C. 44, ror S. E. 738 (1919). 

16 Blakeley v. Mansfield, 274 Ill. 133, 113 N. E. 38 (1916). See Festing v. Allen, 
12 M. & W. 279 (1843). * 17 292 Til. 154, 126 N. E. 752 (1920). 
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life, and at his decease to be divided among his children, and if A 
have no children or grandchildren to be divided among the testa- 
tor’s other children, the Illinois court relying on Furnish v. Rogers ° 
and Golladay v. Knock,'* held the gift to the children contingent. 
The earlier Illinois cases have been criticized,2® and must be 
deemed incorrect. And Cole v. Cole should also be disapproved. 
That the interests were of personalty can make no difference, 
especially in Illinois.”! 

II. Suppose a devise of land to A for life, remainder to B “after 
the death” of A. If the words quoted, or similar words, are to be 
taken literally, B cannot take till A’s death, an event possibly not 
occurring till after the termination of A’s life estate by forfeiture 
or merger. The remainder would, therefore, be contingent and 
destructible at common law. But courts, which lean towards the 
vesting of future interests, have always construed those expres- 
sions to mean “at the termination, whenever and however, of the 
particular freehold estate.”” The remainder is, therefore, vested,” 
and three recent cases so hold.* 

III. If a gift be made by will to A for life, with remainder to B 
to take effect whenever and however the prior estate ends, B’s 
estate takes effect in possession at once if A’s estate terminates in 
any fashion. If the interest after A’s life estate is expressed to B 
“after the death of A” by the received construction noted above 
“‘at A’s death” means “‘at the termination of A’s life estate, when- 
ever and however that may occur,” B’s interest is vested and sub- 
ject to acceleration. Acceleration will occur if A’s interest is void 
because he witnessed the will creating it,** or because his devise 
was revoked by a later codicil.” It is said that this is to promote 

8 154 Ill. 569, 39 N. E. 989 (1895). 

19 235 Ill. 412, 85 N. E. 649 (1908). 

20 Kates, Future INTERESTS, 2 ed., § 349. 

% Scofield v. Olcott, 120 Ill. 362, 11 N. E. 351 (1887). 

2 Gray, RuLE AGAINST PERPETUITIES, 3 ed., § 103, n. I. 

% Dowd ». Scally, 174 N. W. (Iowa) 938 (1919); Real Estate Title Co. ». Dearborn, 
109 Atl. (Me.) 816 (1920). And see Montague v. Curtis, 191 App. Div. 904, 110 Misc. 
717, 181 N. Y. Supp. 709, 711 (1920). 

*4 Jull v. Jacobs, 3 Ch. D. 703 (1876). 

25 Lainson v. Lainson, 18 Beav. 1 (1853); Eavestaff ». Austin, 19 Beav. 591 (1854). 
1 JARMAN, WILLS, 6 Eng. ed., p. 719; KALEs, FuTuRE INTERESTS, 2 ed., § 599. 
Compare Crozier v. Crozier, 3 Dr. & W. 353 (1843); Im re Mortimer, [1905] 2 Ch. 502; 


Gray, Rute AGAINST PERPETUITIES, 3 ed., § 251. See an article on acceleration in 
32 L. Quart. REV. 392, 397, 398. 








512 HARVARD LAW REVIEW 


the testator’s intention as shown by the language of the. will.” 
Rather, the judges are expressing a rule for guidance in a case 
which the testator did not have in contemplation,?” and upon 
which he said nothing. Of course if it is clear from the will that 
such a construction would have defeated the intention of the testator 
had the contingency been called to his attention, the rule does not 
apply. 

If the interests created by the will are to a widow for life with a 
direction to the executor to sell at her death and divide the pro- 
ceeds between named persons, the future interests are vested re- 
mainders. And if the widow renounces the life estate to take her 
statutory share, some courts accelerate the remainders, as in the 
case of void or revoked life estates.2® Suppose, however, that 
the taking by the widow of her intestate share so disappoints the 
residuary legatee that unless the life estate be preserved for his 
benefit by a refusal to accelerate the remainders, the amount left 
to him will be far short of what the testator intended him to have. 
In Pennsylvania this consideration does not affect the matter, 
and there will be acceleration nevertheless.*® A recent Michigan 
case,*° however, striving to carry out the testator’s probable in- 
tent, finds in this fact enough on the face of the will to show that 
the testator intended to have no acceleration. This result is in 
accordance with the weight of authority.” 

If the gift over after the life estate is to those who may “then be 
living” or who “survive” the life tenant, the settled rule is that 
there is no acceleration if the widow to whom the life estate is 
limited renounces,®? and two recent cases so hold.** Where the 





26 Compton v. Rixey, 124 Va. 548, 98 S. E. 651, 652 (1919). 

27 Gray, NATURE AND SOURCES OF THE LAW, § 702. 

28 Slocum v. Hagaman, 176 Ill. 533, 539, 52 N. E. 332 (1898); Disston’s Estate, 
257 Pa. 537, tor Atl. 804 (1917). But see Rocker v. Metzger, 171 Inds 364, 86 N. E. 
403 (1908). 

29 Ferguson’s Estate, 138 Pa. 208, 20 Atl. 945 (1890); Vance’s Estate, 141 Pa. 201, 
21 Atl. 643 (1891). And see a recent case, Hesseltine v. Partridge, 236 Mass. 77, 
127 N. E. 429 (1920). On acceleration because of a prior void accumulation see 
Thistle’s Estate, 263 Pa. 60, 106 Atl. 94 (1919). 

80 Sellick v. Sellick, 173 N. W. (Mich.) 609 (1919). 

31 2 WoERNER, Am. Law Apm., 2 ed. §§ 119, 439. TiFFANY, REAL PROPERTY, 
2 ed., § 146. 

8 Wakefield ». Wakefield, 256 Ill. 296, 100 N. E. 275 (1912). 

% Swann 2. Austell, 261 Fed. 465 (1919); Compton v. Rixey, 124 Va. 548, 98 S. E. 
651 (1919). 
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rule of destructibility is in force the contingent remainder is said 
not to be destroyed by the renunciation of the life estate, for the 
interest relinquished passes by the will to the legatees who are 
disappointed by the widow’s election.™ 

In re Conyngham.* ‘The testator by will created equitable in- 
terests in realty as follows: To the plaintiff, his brother and heir, 
for life; remainder to the plaintifi’s first and other sons successively 
in tail male; remainder to the testator’s nephew, the infant de- 
fendant, for life; remainders over with an ultimate remainder to 
the testator’s heirs. The testator revoked the life estate to his 
brother, and died a bachelor. The plaintiff was married but had 
no children. It was held that the defendant’s life interest in the 
rents and profits was accelerated until the plaintiff had a son. 
Intention was emphasized. Down to In re Willis *® several de- 
cisions *” had favored the heir where a contingent interest was in- 
terpolated between the life estate which had failed and a vested 
future estate. In that case the life estate was disclaimed not 
revoked, but the interests, as here, were equitable, and the de- 
cision was the same. The earlier cases are distinguished as dealing 
with legal interests, or on the special facts; but since 1917 the 
judicial attitude seems less favorable to a temporary intestacy in 
this class of cases.** 

IV. Suppose there be a devise to A for life, remainder to B, a 
bachelor and heir at law of the testator, for life, remainder to the 
children of B or B’s descendants him surviving in fee; but if B die 
without children or descendants him surviving to a charity. Here 
B’s children and the charity are said to have contingent remainders 
in fee; *® and B, besides his life estate, to have a reversion in fee.” 
These two estates of B’s, being created at the same time and 
through a single instrument, do not merge so as to destroy the con- 
tingent remainders.“ Now suppose that B, while still a bachelor 

4 Wakefield v. Wakefield, 256 Ill. 296, 100 N. E. 275 (1912). Compare Page ». 
Rouss, 103 S. E. (W. Va.) 289 (1920). 

35 [1920] 2 Ch. 495. 36 [1917] 1 Ch. 365. 

87 Carrick v. Errington, 2 P. Wms. 361 (1726); Hopkins ». Hopkins, 1 Atk. 581 
(1738); In re Scott, [1911] 2 Ch. 374. See 1 JARMAN, WILLS, 6 ed., 718, 719. 

38 See 32 L. Quart. REV. 392; 33 L. Quart. REV. 132. 

39 Loddington v. Kime, 1 Salk. 224; Peoria v. Darst, ror Ill. 609 (1882). 


40 Gray, RULE AGAINST PERPETUITIES, 3 ed., § 11; KALES, FUTURE INTERESTS, 
2 ed., § or. 


4 Plunket v. Holmes, 1 Lev. 11 (1658); FEARNE, CONTINGENT REMAINDERS, I0 ed., 
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and during the life of A, conveys both his estates to X with the 
declared purpose of destroying the contingent interests, and that 
B then marries and has a child born a few months after the death 
of A. The Illinois court “ has just said that B’s life estate merged 
in his assigned reversion, but that the contingent remainders hav- 
ing still A’s life estate to support them were not destroyed, until 
A died, as he did, before the contingent remainders vested. 

If a tenant for life who also owns the reversion or a vested re- 
mainder conveys both to another person, intermediate contingent 
remainders are destroyed by the merger of the life estate in the 
vested remainder.“ The concession indicated above, where there 
was no destruction of intermediate contingent remainders if the 
estates were created by the same instrument, was merely a modi- 
fication to prevent settlements from being nugatory at the out- 
set. No doubt there may be merger though both estates which 
coalesce in the same person are remainders, and not as to one an 
estate in possession.“ No authority has been found which de- 
monstrates so well as the principal case that the reason for the 
destruction of a contingent remainder by merger is not that it is 
squeezed to death by the union of the two estates, but that it fails, 
as is commonly stated,* for want of a freehold to support it. 

V. In Matthews v. Andrews “ the testator devised a lot of land 
to T for life, and on the death of T leaving children or descendants 
to them, and if T died leaving no children or descendants to E. 
The will contained this, the fifth, clause: “I give all my personal 
estate, together with the rest and residue of my lands or other 
estate, unto my said wife.” T was the only heir of the testator; 
and conveyed all his interest in the lot to a third person, reciting 
that he conveyed his life estate under the will and the reversion 





p. 345; Biwer v. Martin, 128 N. E. (Ill.) 518 (1920). The descent of a reversion upon 
the life tenant as heir at law was present in novel form in Cole v. Cole, 292 Ill. 154, 
126 N. E. 752 (1920). See 15 Ittrnots L. REv. 335. 

@ Gray v. Shinn, 293 Ill. 573, 127 N. E. 755 (1920). 
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dolph v. Wilkinson, 128 N. E. (IIl.) 525 (1920). See Stevens v. Van Brocklin, 129 N. E. 
(Iil.) 68 (1920). 
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45 FEARNE, CONTINGENT REMAINDERS, 10 ed., 324; CHALLIS, REAL PROPERTY, 
3 ed., 137; Kates, Future INTEREsTs, 2 ed., § 311. 

46 290 Ill. 103, 124 N. E. 871 (1919). 
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which had descended on him for the purpose of destroying the con- 
tingent remainders. There is no doubt, however, that any estate 
that the testator had in the lot after the specific bequests thereof 
passed to his wife under the fifth clause,” and that, therefore, all 
that T conveyed was his life estate, which left the contingent re- 
mainders unaffected. And so the court held. 

Friedman v. Friedman * presents a point over which there has 
been much controversy. The limitations by will were of land to 
A for life and then to such of the testator’s children as might be 
living at A’s death in fee; but if any of the testator’s children pre- 
deceased A leaving children, such children were to take their par- 
ent’s share in the same manner as if the parent had survived A. 
The residue was bequeathed to the testator’s children. A and the 
testator’s children conveyed all their interests to the same person 
with the avowed purpose of destroying the contingent remainders. 
The court found that the two interests after A’s life estate were 
contingent remainders with a double aspect which were defeated by 
merger of the life estate. The court did not attempt precisely to 
define the interest created by the residue other than to say that 
“the reversion in fee did not pass out of the owner and vest in 
the remainderman, but remained in him and vested in his heirs 
under the twelfth [residuary] clause of the will, pending the determi- 
nation of the particular estate.” * 

High authority has considered a definition of this interest to be 
controlling. In Egerton v. Massey,*° where the facts were substan- 
tially similar except that the life tenant and residuary devisee 
were the same, the decision also was in favor of the destruction of 
the contingent remainders. 

Mr. Gray supports Egerton v. Massey solely on the ground that 
the court spoke of the residuary devise as a reversion, which he 
takes to mean the grant of a reversion, although created and 
granted by the same instrument that created the particular estate.” 
He says, however, that the residue has most of the characteristics 
of aremainder. “It is a future estate, taking effect, if at all, at the 





47 Egerton v. Massey, 3 C. B. (N. s.) 338 (1857); Benson v. Tanner, 276 Ill. 594, 
115 N. E. 191 (1917); Friedman v. Friedman, 283 Ill. 383, 119 N. E. 321 (1918). 

48 283 Ill. 383, 119 N. E. 321 (1918). 

9 283 Ill. 383, 389, 119 N. E. 321 (1918). 

50 3 C. B. (N. S.) 338 (1857). 
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516 HARVARD LAW REVIEW 


termination of the particular estate and created by the same in- 
strument.”” But, he goes on, there cannot be a vested remainder 
after a contingent remainder in fee.” 

Mr. Kales, in the last edition of his book on Future Interests, 
challenges Mr. Gray’s statement that the residuary devise in the 
grant of the reversion, as being based on the impossible view that 
the testator dies at one time as regards the beginning of his will 
and later with respect to the residuary clause; or else that the will 
takes “‘effect in sections, with momentary lapses of time between 
each and that there was a moment of time in which the heir at 
law had a reversion by descent and then (mirabile dictu) the later 
clause of the will operated as an assignment by the testator (sic) of 
the reversion which had already vested in the testator’s heir.” 
Mr. Kales then seems to suggest that the contingent future in- 
terests become executory devises operating by way of conditions 
subsequent to divest the vested remainders. And, as executory 
devises are indestructible, he dissents from the results reached in 
Egerton v. Massey and Friedman v. Friedman. 

In the face of such a conflict of eminent authority it may not be 
presumptuous to suggest a third view. It is submitted that Mr. 
Kales is entirely sound in finding the creation of a vested remainder 
by the residuary clause, but that this is no reason for turning the 
intermediate interests into executory devises. For it is submitted 
that despite the array of distinguished conveyancers to the contrary 
no valid reason exists for saying that there cannot be a vested re- 
mainder after a contingent remainder in fee.” The contingent 
interest, it is true, may vest and prevent the vested remainder 
from ever being effective in possession; but that a vested remainder- 
man may never become entitled in possession is no argument 
against the vested character of the remainder.® It is admitted 
that under a devise to a bachelor for life, remainder to his children 
for life, remainder to B, that B’s interest is a vested remainder; 





8 Loddington v. Kime, 1 Salk. 224; FEARNE, CONTINGENT REMAINDERS, I0 ed., 
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54 This was Mr. Preston’s view. ESTATES, 2 ed., 84, 502. 

55 Haves, Luwmtatrons, 81. And see TIFFANY, REAL Property, 2 ed., § 142. 
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and that the same is true if after A’s life estate there were two 
alternative contingent remainders for life. No reason is conceived 
why B’s estate should change its character or the contingent in- 
terests change their character because the contingent interests are 
in fee. B’s interest is ready to take effect in possession whenever 
and however the preceding estates end.*’ If it be said that the 
happening of the contingency operates as a condition subsequent 
and causes the remainder to B wholly to be divested by an execu- 
tory devise, the remainder to B must be partially divested by the 
vesting of a contingent interest for life. And no one contends that 
what would otherwise be a contingent remainder for life becomes 
an executory devise for life by reason of its being followed by a 
vested remainder in B. If, as all admit,°* a contingent remainder 
is not an estate but a possibility of an estate, it is difficult to see 
how the fact that it is in fee or for life should in any way change 
the character of it or other interests. 

It is, perhaps, not without significance that Mr. Joshua Williams, 
who was counsel for the successful party in Egerton v. Massey, re- 
ferred in argument to the interest created by the residuary gift as 
a remainder.®® In his work on Settlements, in discussing the de- 
cision, he speaks of the residuary gift indifferently as a reversion 
or as a remainder. Cockburn, C. J., in his opinion terms it a 
reversion; but in the course of the argument he asked Mr. Joshua 
Williams this question: “Your contention is, that the estate for 
life merged in the remainder in fee?” 

Much as we regret the existence of the doctrine of destructibility 
of contingent remainders in Illinois we are forced to the conclusion 
that the intermediate estates in Egerton v. Massey and Friedman 
v. Friedman were contingent remainders which were destroyed by 





57 See Mr. Gray’s definition of a vested remainder, RULE AGAINST PERPETUITIES, 
3 ed., § ror. 

58 WiLLIAMS, REAL PROPERTY, 21 ed., 361; CHALLIS, REAL PROPERTY, 3 ed., 86. 
Gray, RuLE AGarnst PERPETUITIES, 3 ed., § 113b. Gray v. Shinn, 293 Ill. 573, 127 
N. E. 755 (1920). In Du Bois v. Judy, 291 Ill. 340, 126 N. E. 104, 107 (1920), the 
court said that a contingent remainder, not being a right in land but merely a possi- 
bility of an estate, did not pass under a quitclaim deed by the prospective owners of 
the interest, when the remainder was to those who survive the life tenant, and the deed 
was given before the latter’s decease. 

5 3 C. B. (N. S.) 338, 355 (1857). 

60 WILLIAMS, SETTLEMENTS, 209, 210. 

* 3 C. B. (N.S.) 355, 357 (1857). 
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merger when the life estate in possession and the ultimate vested 
remainder in fee conferred by the residuary gift united by the con- 
veyance to one person. 

VI. The problem of merger has ordinarily arisen in regard to 
interests created by wills. The Illinois court has held the doctrine 
of merger inapplicable where the estates were originally created 
by deed with warranty.” In Biwer v. Martin the settlor created 
a life estate in himself, remainder to his son, B, for life, contingent 
remainder to his son’s widow for life, contingent remainder in fee 
to B’s descendants him surviving, reversion in the settlor and his 
heirs. A’s and B’s life estates were transferred to X, and the 
reversion to X through Y with intent to destroy contingent re- 
mainders. The court held that the covenant of warranty, which 
was synonymous with a covenant for quiet enjoyment, prevented 
merger and held that the contingent remainders were not de- 
stroyed. But destructibility is an inherent quality and weakness 
of a contingent remainder. And this weakness may be taken ad- 
vantage of by any one, even by him who with covenants created 
the remainder. These covenants cannot extend to future acts by 
which the settlor or those claiming under him take advantage of 
one of the natural limitations of the interest.” 

VII. Lord Coke said, “If a man make a gift in tail, of a lease 
for life, the remainder to his own right heirs, this remainder is 
void, and he hath a reversion in him.” ™ And the Kentucky and 
Illinois courts agree. 

VIII. The rights of an adverse possessor against a reversioner or 
remainderman are fully discussed by Mr. Kales in his new edition. 
If the life tenant makes a conveyance of the fee, the adverse pos- 
sessor claiming thereunder cannot assert that the statute of limi- 
tations has begun to run in his favor until the death of the life 
tenant. Ina recent Illinois case a life tenant mortgaged land 
warranting title. The assignee of the mortgage foreclosed and 
conveyed the property by warranty deed. The court conceded 
that this deed of the assignee gave color of title to those claiming 

®@ 128 N. E. (Ill.) 518 (1920). 

® See 34 Harv. L. REv. 430. 

* Co. Lit. 225. King v. Dunham, 31 Ga. 743 (1861), accord. 

65 Nuckols v. Davis, 221 S. W. (Ky.) 507 (1920); Biwer v. Martin, 128 N. E. (Iil.) 
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under it; but held that the statute did not run in their favor until 
the death of the original life tenant.* 


THE RULE IN SHELLEY’S CASE 


I. The Rule in Shelley’s Case presupposes two circumstances, — 
a freehold in the ancestor, and a remainder to the heirs or heirs of 
the body; and there are two principles involved. The first and the 
more difficult principle is one of interpretation, to discover whether 
the remainder is to the “‘heirs”’ or “heirs of the body” of the ancestor, 
or whether it is to the ‘‘children,” “sons,” ‘“‘relatives,”’ etc., of the 
ancestor. Ifthe word “heirs” is used, or, if not used, the words em- 
ployed are susceptible of that construction, the second principle is in- 
voked; that is, the estate in remainder is inexorably turned into a fee 
simple or fee tail in the ancestor. If no estate intervenes between the 
life estate and the fee, there is a merger, and the ancestor becomes 
seised of a fee simple in possession. If, however, another interest 
has been inserted between the life estate and the limitation to the 
heirs, the ancestor is seised of an estate for life in possession with 
a mesne vested remainder to himself in tail or in fee as the case 
may be. 

On the other hand, even though the word “heirs” is used in the 
original limitations, if by sound construction some other class of 
persons than heirs is meant, the Rule does not apply; and there is, 
‘as intended by the settlor, a contingent remainder to the persons 
designated.® 

It should thus be kept steadily in mind that the Rule is a rule of 
law defeating intent and not a rule of construction. There is in- 
deed the preliminary question of interpretation; but once it is 
found that the remainder is to heirs the Rule is ruthlessly applied 
even though it be clear that the settlor intended a life estate and 
a contingent remainder to the heirs of the owner thereof. 

Yet in Roe v. Grew™ in 1767 it was suggested that the whole 





687 Gibbs v. Gerdes, 291 Ill. 490, 126 N. E. 155 (1920). See Nickerson v. Nickerson, 
235 Mass. 348, 128 N. E. 834, 838 (1920); Youmans v. Youmans, 105 S. E. (S.C.) 31 
(1920). 

68 ; Haves, CONVEYANCING, 5 ed., 542-546. Lord Redesdale in Jesson v. Wright, 
2 Bligh, 1, 56 (1820); Cockburn, C. J., in Jordan v. Adams, 9 C. B. (N. s.) 483, 496- 
500 (1861); Blackledge v. Simmons, 105 S. E. (N. C.) 202 (1920). 

69 Coulson v. Coulson, 2 Strange, 1125; Perrin v. Blake, 4 Burr. 2579 (1770). 

7 2 Wils. 322 (1767). 
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foundation of the Rule was interpretation, that there was a general 
intention that the estate should travel through the issue generally 
of a certain person, accompanied by a particular intention that 
the first taker have an estate for life, and the Rule in Shelley’s 
Case was applied to give effect to the general intent, — which was 
said to override the particular intent. This notion was fostered 
by Lord Eldon; but was severely shaken by Lord Redesdale ” 
in the same case, by Lord Denman ® in 1833, and Lord Wensley- 
dale “ in 1858. Later Lord Cairns revived it; and his approval 
has been the basis of a recent discussion of the Rule by the Nebraska 
court.7* A Nebraska statute read that “. . . it shall be the duty 
of the courts of justice to carry into effect the true interest of the 
parties, so far as such intent can be collected, from the whole in- 
strument, and so far as such intent is consistent with the rules of 
law.” This statute, it was said, did not abrogate the Rule in 
Shelley’s Case, for that Rule (and Lord Cairns was cited) is de- 
signed to carry out the general intention of the testator. We 
regret that the true nature of the Rule was not observed. But 
even had it been truly perceived, the court might well have said 
in view of the last clause of the statute that the Rule was still in 
force in Nebraska. 

II. A Victorian statute enacted that “where any real estate 
shall be devised to any person without any words of limitation, 
such devise shall be construed to pass the fee-simple or other the 
whole estate or interest which the testator had power to dispose 
of by will in such real estate, unless a contrary intention shall 
appear by the will.”’® A will made after this act contained a trust 
of real estate “for my daughter Rosetta Campbell during her life 
and upon her death then as to said lands and tenements and the 
rents and profits thereof upon trust for her lawful issue and if more 
than one as tenants in common.” ’* The High Court of Australia 
held a year ago that Rosetta took an estate for life and not an 
estate tail. 





™ Jesson v. Wright, 2 Bligh, 1, 51, 52 (1820). ™ Ibid., pp. 56, 57 (1820). 

7 Doe d. Gallini v. Gallini, 5 B. & Ad. 621, 640 (1833). 

™ Roddy v. Fitzgerald, 6 H. L. C. 823, 877 (1857). 

7 Bowen v. Lewis, 9 A. C. 890, 907 (1884). 

76 Yates v. Yates, 178 N. W. (Neb.) 262 (1920). See 19 Mica. L. Rev. 113. 

77 NEBRASKA Rev. Star. (1913), § 6195. 

% 1890 VicTORIAN STAT. 3626. 7 Inre Cust, [1919] V. L. R. 693. 
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The Rule has no application unless the words used in the re- 
mainder are words of limitation, and not words of purchase.*° 
Lees v. Mosley * had decided in England that prior to the Wills Act, 
which contained a clause similar to the Victorian Act, a devise to 
A for life remainder to his issue in equal shares with a limitation 
to the heirs of the issue, vested in A a tenancy for life only, for the 
“‘issue”’ took as purchasers. The words of distribution and limita- 
tion were thus held sufficient to mold the prima facie meaning of 
issue as embracing the whole line of inheritable descendants. The 
Australian court correctly decided that the same principle applied 
where words of distribution, 7.e. “‘as tenants in common,” are 
present and words of limitation added to issue are supplied not by 
the testator but by the statute. 

III. A deed transferred land to “the heirs-at-law of Woodson 
P. Greene . . . reserving herein, however, and hereby conveying 
to Woodson P. Greene a life estate in the above described real 
estate, the said grantees first above named to have and receive 
said lands at the death of Woodson P. Davis.”’ The Illinois court 
properly applied the Rule although the life estate was by reserva- 
tion after the gift to the heirs. It further said that the last clause 
did not prevent the application of the Rule, for “It does not affect 
the case if the deed states that the heirs of Woodson P. Greene at 
his death shall take as purchasers;” * this, though the court had 
already stated that the Rule applied when “the heirs” were used 
as words of limitations. The theory is thus expressed by Lord 
Commissioner Wilmot in Sayer v. Masterman: * “Suppose one 
devises to A. and the Heirs of the Body of A. and says, ‘I declare 
that the Heirs of the Body of A. shall take by Purchase,’ can the 
Intent be more manifest and express? And yet A. shall have an 
Estate Tail; for the Testator shall not be permitted to controul the 
legal operation of the words.” The authorities are collected and 
carefully discussed, especially those in Illinois, by Mr. Kales.® 

IV. A deed conveyed land to a daughter “during her natural 





80 9 L. Quart. Rev. 2. Compare Kates, Future INTERESTS, 2 ed., §§ 421-428. 

8  Y. &C. 580 (1835). 

& See 2 JARMAN, WILLS, 6 Eng. ed., 1944-1951. The case is discussed and the au- 
thorities collected in 33 Harv. L. REv. 988. 

8 Du Bois v. Judy, 291 Ill. 340, 342, 346, 126 N. E. 104, 106 (1920). 

& Wilm. 386, 403 (1757). 

85 Kates, FUTURE INTERESTS, 2 ed., §§ 421-428, especially § 421. 
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life, and after her death to the issue of her body” and provided 
that, if any child or children of the daughter should predecease her 
leaving a child or children, such child or children should take the 
share of the parent, but that if the daughter should die without 
leaving any issue living at her death, the land should revert. The 
Federal Circuit Court of Appeals,** administering South Carolina 
law, correctly held that “issue” meant ‘‘children,” so as to vest a 
life estate in the daughter. The case should be compared with 
Jesson v. Wright.®" 

In McCllen v. Lehker,®* the Indiana court said that “heirs” can- 
not be construed in a will to mean “children” unless it very clearly 
appears to have been so used. The whole discussion of the Rule as 
one defeating intention is excellent. On the other hand, ‘“‘heirs” 
was held to mean “children” on slight considerations in Illinois.*® 

“Legal representatives” has been held to mean “heirs;” °° and 
“Descendants,” “heirs of the body.” * 

V. There is a good discussion of the statutes abolishing the Rule 
in Carter v. Reserve Gas Co.; an Arkansas statute is considered in 
Johnson v. Dillinger.® 


CONSTRUCTION OF WORDS AND PHRASES 


I. A will read thus: 

“*T give devise and bequeath all my property and estate, both 
real and personal, and wherever situated, to my next of kin and 
heirs at law, to be divided and distributed among them in the same 
proportions and shares provided for the descent and distribution 
of intestate estates of deceased persons under the laws of the State 
of Rhode Island.’” This with good reason was held not to include 





86 Davenport v. Hickson, 261 Fed. 983 (1919). 

87 2 Bligh, 1 (1820). 

88 123 N. E. (Ind.) 475 (1919). 

89 Morris v. Phillips, 287 Ill. 633, 122 N. E. 831 (1919). See Wilson v. Harrold, 
288 Ill. 388, 123 N. E. 563 (1919); Yates v. Yates, 178 N. W. (Neb.) 262 (1920); 
Beaty v. Calliss, 128 N. E. (Ill.) 547 (1920). See Blackledge v. Simmons, 105 S. E. 
(N. C.) 202 (1920). 

% Nobles v. Nobles, 177 N. C. 243, 98 S. E. 715 (1919). 

% Turner v. Monteiro, 103 S. E. (Va.) 572 (1920); Burkley ». Burkley, 109 Atl. 
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the widow.“ A deed of land to a daughter for life, remainder to 
her “nearest relatives” included, on the authority of an earlier 
Kentucky case, not only the brother of the devisee but also chil- 
dren of her sister who died after the conveyance.® In England the 
law seems otherwise. There the next of kin by blood will take, 
excluding those who under the Statute of Distributions would take 
by representation. A brother, therefore, would not have to share 
with the children of a deceased brother.% The theory is that the 
term unlike “relations” is perfectly clear and not susceptible of 
the technical construction of exact reference to the Statute of Dis- 
tributions. And in England it seems to be immaterial that the 
subject matter is either realty or personalty.*’ But the term “re- 
lations” is susceptible of very broad meaning, including persons of 
every degree of consanguinity, however remote. To prevent such 
gifts from being void for uncertainty the courts have applied them 
to persons who would take under the statute by intestacy as next 
of kin or as representatives of next of kin.** And there is a recent 
dictum in Missouri to this effect.%° 

II. “If property is limited to the ‘issue of A,’ issue primarily 
means the descendants or issue in every generation from A.” } 
Of course this broad meaning can be restricted to children if the 
context so justifies. Now, if this broad interpretation be taken, a 
further question arises whether the meaning is to be all descendants 
per capita or only those descendants who have no ancestors living 
and who stand in the place of their deceased ancestor per stirpes. 
Suppose A in the above limitation has two children living at the 
time of distribution and each of these two children has a living child. 
Do the four descendants of A take each one-quarter, or do the chil- 
dren of A each take one-half? This is a case where evidently the 
testator has had no thought. Had the contingency been called to 
his attention, he would have undoubtedly provided for it. There 





% Lewis v. Arnold, 105 Atl. (R. I.) 568 (1919); 2 JARMAN, WILLS, 6 Eng. ed., 1633. 

% Holt v. Rudolph, 184 Ky. 161, 211 S. W. 855 (1919). Compare Barrett v. Eg- 
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7 Pyot v. Pyot, 1 Ves. Sen. 335 (1749). 
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is nothing for the court to do but adopt the primary meaning of 
the word “issue” which is to include all descendants of A. Au- 
thority sanctions this view, and there are many cases holding that 
all descendants take per capita even though some compete with 
their living ancestors.!” 

Massachusetts has adopted a different construction. In Jack- 
son v. Jackson’ the gift was to the testator’s son’s wife for life 
and at her death to her husband “‘if then living, and if not, to her 
issue. And if she should survive her said husband and should 
have no issue, I give this $10,000 at her death to all my children 
then living, and the issue of any deceased child; such issue to take 
as by right of representation the shares of their respective parents.” 
The son’s wife survived the husband and died leaving two sons, a 
daughter, and a daughter of a deceased daughter. There were 
also five children of one of the sons. The court divided the gift 
among the sons, the daughter and the daughter of the deceased 
daughter to the exclusion of the five grandchildren by one of 
the living sons. In so holding the court assumed that the word 
“parents” at the end of the quotation did not apply to “‘issue”’ 
used in the first sentence; and it said: ‘‘when by a will personal 
property is given in trust to pay the income to a person during 
life, and on the death of such person to pay the principal sum to his 
issue then living, it is to be presumed that the intention was that 
the issue should include all lineal descendants, and that they 
should take per stirpes, unless from some other language of the 
will a contrary intention appears.” It has been said that it is im- 
possible to tell whether this is or is not dictum. But in any event 
the case is one with which the Massachusetts conveyancer must 
seriously reckon.!% 

In 1896 the Rhode Island court fell in line with the weight of 





101 Maddock v. Legg, 25 Beav. 531 (1858); Freeman »v. Parsley, 3 Ves. Jr. 421 
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authority. In Pearce v. Rickard'” the limitations were to A for 
life, and then to the issue of A alive at her death. At A’s death 
four of her children survived her, one of whom had three and an- 
other four children. The trust fund was divided by the court into 
eleven shares, all sharing per capita. The effect of this decision, 
however, was soon abrogated by a statute applying to devises or 
bequests to one for life and thereafter to his issue.1® 

In Rhode Island Hospital Trust Co. v. Bridgham?™” the testator 
after devising all the residue of his estate, which consisted only of 
personal property, to the trust company on trust for his wife for 
life, proceeded thus: “And upon her death, I give, devise and 
bequeath all such rest, residue and remainder of my estate, in fee 
simple, absolutely and forever, to my brother, Joseph Bridgham, and 
his issue.” The wife and brother, Joseph Bridgham, predeceased 
the testator. Joseph left four children, and three grandchildren 
who were children of one of these living children. The court held 
that Joseph and his issue took a fee simple as purchasers, and then 
proceeded to construe the word “‘issue.” It recognized the logical 
and grammatical value of the rule of most jurisdictions (which had 
been approved in Pearce v. Rickard), but at the same time pointed 
out that some judges who had applied it had felt that a per capita 
distribution between child and grandchildren undoubtedly de- 
feated the wishes of many testators. As there was no gift for life 
to the ancestor of the issue, the statute did not apply to the Bridg- 
ham Will. The court then took the interesting position that it 
was desirable that the few limitations not falling within the act, 
which applied to devises to issue in the form usually drawn, should 
be treated in the same way as those which came within it. It pre- 
ferred, too, the rule of Jackson v. Jackson, as furthering the inten- 
tion of most testators. And so the estate was divided equally 
between the children of Joseph to the exclusion of his grandchil- 
dren, and the last remnant of Pearce v. Rickard was swept away. 





106 18 R. I. 142, 26 Atl. 38 (1893). 

106 “Whenever a devise or bequest is made to one for life and thereafter to his 
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have then deceased, as tenants in common, but such descendants of any deceased 
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The decision is an example of the reflex action of the legislature 
on the courts seen in other branches of the law.’ Indeed it is 
almost an instance of a judge using an act of the legislature as a 
judicial precedent. 

The New York cases, which take the orthodox view, were ap- 
plied to let in grandchildren per capita with children in Petry v. 
Petry °° in the Appellate Division of the Supreme Court of New 
York not long since. But the judge clearly stated his personal 
dislike of those decisions, and expressed the hope that the Court 
of Appeals would establish the rule of Jackson v. Jackson. 

But is it not wiser “not to substitute a lively imagination of 
what a testatrix would have said if her attention had been directed 
to a particular point for what she has said in fact?”’ "° 

In two recent lower court cases “issue” was held to mean “chil- 
dren” by reason of the construction of the whole will.™ 

III. Where property is given to “survivors” or to persons “‘if 
living,’ and several periods are possible to which to refer the sur- 
vivorships or lives, the question arises, What period is to be taken 
if none is stated? The modern English rule is given in Cripps v. 
Wolcott,” that in bequests of personal property the words are 
prima facie to refer to the period of distribution and not to the 


death of the testator. The law was formerly otherwise." Cripps 
v. Wolcott is followed if real estate is involved.“* Accordingly, if a 
life estate intervenes, those who survive the life tenant are entitled. 
The older English rule, however, is said to be law in Pennsylvania 
in a recent case.“@ Whatever the rule, if the testator’s intent to 
refer to a particular period is apparent on the face of the will, that 
controls.” 
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THE PROGRESS OF THE LAW, 1919-1920 527 


IV. If there be a gift by will to A absolutely with a further gift 
over if A dies without children or issue, there seems to have been 
an inordinate amount of litigation over the question whether the 
contingency is to be referred to the death of A in the testator’s life- 
time or to A’s death at any time. Many of the controversies are 
no doubt due to wills containing special words which are urged 
by counsel to control the general rule of the particular jurisdiction. 
In the absence of evidence on the will to the contrary England 
has wisely held that the contingency is to be taken at its face value 
and death of A at any time is meant."* In this country, even when 
the will presents the contingency in its simple form without aid 
from other parts of the document, the authorities are divided. 
Illinois follows England."® A recent New York case indicates 
that there the presumption is that death before the testator is 
meant, but that it will take little on the document to force the 
other construction.“° In Minnesota the same question arose in 
1919. The testator gave the residue to his wife and three children 
“‘share and share alike, provided, however, that if either of my 
children shail die without leaving a living child or children, then 
the share of such child shall become the property of the survivor 
or survivors.” The court said that it would have been inclined 
to follow the rule which fettered the condition to dying in the 
testator’s lifetime, had it not been that a contrary intention ap- 
peared on the face of the will. And so it found that death at any 
time was meant." The presumption opposed to the English rule 
is often supported on the ground that it favors early vesting of 
estates. When the gift over on the death of the first taker is to 
survivors the case is complicated by the problem discussed above. 
If “survivors” by reason of special context or in contravention 
of the general rule is to be referred to survivors at the testator’s 
death, then the inference arises that the word ‘“‘die” should like- 
wise be there referred.’ This point was not discussed by the 
Minnesota court. 
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v. Cope, 144 N. Y. 287, 297, 39 N. E. 388 (1895); Matter of Cramer, 170 N. Y. 271, 
63 N. E. 279 (1902). The authorities are collected in 25 L. R. A. (N. S.) 1045. 

121 In re Peavey’s Estate, 144 Minn. 208,175 N. W. 105 (1919). 

12 Kates, FuTuRE INTERESTS, 2 ed., § 531. 





528 HARVARD LAW REVIEW 


V. A line of cases from Doe d. Garner v. Lawson (1803) ™ to 
In re Hutchinson (1919) ™ places a beacon on a shoal for the Eng- 
lish conveyancer. In the latter case after a life interest to the 
wife in the whole of his estate the testator gave the whole of the 
residue in trust for his three daughters and their children in equal 
shares with cross remainders, and then ‘‘on failure of all the trusts 
hereinbefore declared of the residue of my personal estate, such 
residue shall be in trust for such person or persons as on the failure 
of such trusts shall be my next of kin and entitled to my personal 
estate under the statutes for the distribution of the personal estates 
of intestates, such persons if more than one to take distributively 
according to the said statutes.” The Court of Appeal constrained 
by authority ’ held that the class of persons called “next of 
kin” was to be determined at the death of the testator, and not 
at the time of the failure of the trusts. But on appeal the House 
of Lords,’ five judges agreeing, distinguished the prior cases, re- 
versed the order of the Court of Appeal, and held that the persons 
who would be the next of kin of the testator, had he died at the 
date of the failure of the earlier trusts, were entitled.!”° 

Nor is the Massachusetts lawyer less likely to err. For although 
in Carr v. New England Anti-Vivisection Society,® the court held, 


in a devise to a wife for life and upon her death “to my heirs at 
law then living, said heirs to take the same as by the statute of 
descent and distribution,” that those should take who would have 
been his heirs at law had he died at the time of the termination of 
the life estate; yet in Dove v. Torr ®° (1879) not cited in the Carr 





13 3 East, 278 (1803). 

14 [1919] 2 Ch. 17 (C. A.). 

125 Ttalics ours. 

26 Bullock v. Downes, 9 H. L. C. 1 (1860); Mortimer ». Slater, 7 Ch. D. 322, 327, 
330 (1877); sub nom. Mortimore v. Mortimore, 4 A. C. 448 (1879); In re Wilson, [1907] 
2 Ch. 572, 575. 

27 Sub nom. Hutchinson v. National Refuges for Children, [1920] A. C. 794. 

28 Lord Atkinson’s opinion contains a review of the cases. Many of them turned 
on the question whether the word “then” was used as an adverb of time or was equiva- 
lent to “in that event.” 

129 234 Mass. 217, 125 N. E. 158 (1919). 

180 128 Mass. 38 (1879). Compare United States Trust Co. v. Nathan, 112 Misc. 
502, 183 N. Y. Supp. 66 (1920), “descendants” construed to mean descendants at 
the death of a prior taker, not at the death of the testator. See Trull v. Tarbell, 236 
Mass. 68, 127 N. E. 541 (1920); Himmel». Himmel, 128 N. E. (Ill.) 641 (1920). In 
Bibb v. Bibb, 86 So. (Ala.) 376 (1920), the court construed the word “heirs” in a devise 
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case, Chief Justice Gray held that heirs of the testator at the time 
of his death were designated in a clause which gave the residue of 
realty to daughters and the survivor of them till death or mar- 
riage and that “after the marriage or death of my surviving 
daughter taking under this item, the estate herein devised shall 
descend to those persons who may then be entitled to take the 
There are, indeed, other slippery words beside 


same as my heirs.”’ 


“issue!” 

VI. If a testator in a will gives no indication whether he means 
the words ‘“issue,” “heirs,” or “children” to include an adopted 
child, a case of peculiar difficulty arises. Generally the testator has 
never thought at all of this situation. Indeed if he had, it is 
hardly possible that he would not have clearly expressed himself. 
The person claiming by adoption in this case where the testator 
has no real intent must show first that by the adoption act he 
was given the requisite status of an “heir,” “child,” or “issue” 
by birth of the adopting parent; and secondly, that the word used 
in the instrument was so comprehensive as to include the person 
who obtained the necessary status by any means. The questions 
are questions of construction, — the first of a statute, the second of 
a deed or will." 

In Muriel v. Gruenewald, by will the testator gave'a life estate 
to his wife, and after her death the property was to be divided 
among his children; should any of the children die before his wife, 
in that event the share that would fall to each child was to go to 
his (that child’s) children. A daughter of the testator died before 
her mother, leaving an adopted child, who was allowed by the 
Illinois court to take under the will. Acts similar to the Illinois 
statute have been held to give the adopted person the status of a 
child by birth.“* The word “children” in a will prima facie in- 





of real estate, after a life estate to the testator’s daughter, or trust for the use of the 
“heirs” of the trustee to mean heirs at the death of the trustee. 

81 Kates, FuTURE INTERESTS, 2 ed., § 584. 

182 280 Ill. 468, 124 N. E. 605 (1919). The Illinois adoption act contains the fol- 
lowing provision: ‘A child so adopted shall be deemed, for the purpose of inheritance 
by such child, and his descendants and husband or wife, and other legal consequences 
and incidents of the natural relation of parents and children, the child of the parents 
by adoption, the same as if he had been born to them in lawful wedlock.” Ittrnors, 
Awnor. Stat. (1913), § 197. 

18 Bray v. Miles, 23 Ind. App. 432, 54 N. E. 446, 55 N. E. 510 (1899); Sewall 2. 
Roberts, 115 Mass. 262 (1874) (the Massachusetts Act has since been amended), 
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cludes a child adopted by the testator."* It is and should be im- 
material that the adopted child is adopted by some one other than 
the settlor or testator in the absence of special legislation on the 
point. The mind of the adopting parent and the stranger is 
alike in both cases. Muriel v. Gruenewald settles the point for 
Illinois; though an earlier case had. indicated that little stress 
should be laid on this circumstance.'* 

The Illinois statute was copied from an early act in Massachu- 
setts. But the law in Massachusetts was substantially changed 
and the rights of the adopted child narrowed in’ 1876." In 
Young v. Stearns,'** by will made in 1870 the testatrix left all 
her estate to her husband for life and after his death ‘“‘the estate 
to go to my lawful heirs.”” In 1871 she and her husband adopted 
a daughter, who married and had two children. The testatrix 
died in 1897, and her husband also died. As earlier decisions *® 
had given full effect to the clause of section 8 of the statute re- 





Hartwell v. Tefft, 19 R. I. 644, 35 Atl. 882 (1896). Compare Butterfield v. Sawyer, 
187 Ill. 598, 58 N. E. 602 (1900); Rauch v. Metz, 212 S. W. (Mo.) 353 (1919); Lichter 
v. Thiers, 139 Wis. 481, 121 N. W. 153 (1909). Compare 7 CALIFORNIA L. REV. 355. 

134 Russell v. Russell, 84 Ala. 48, 3 So. goo (1887) (semble); Virgin v. Marwick, 97 
Me. 578, 55 Atl. 520 (1903); Von Beck v. Thomsen, 44 App. Div. 373, 60 N. Y. Supp. 
1094 (1899) (affirmed in 167 N. Y. 601, 60 N. E. 1121 (1901)). 

185 Bray v. Miles, 23 Ind. App. 432, 54 N. E. 446, 55 N. E. 510 (1899); Sewell v. 
Roberts, 115 Mass. 262 (1874); Rauch v. Metz, 212 S. W. (Mo.) 353, 357 (1919); 
Hartwell v. Tefft, 19 R. I. 644, 35 Atl. 882 (1896). But see Woodcock’s Appeal, 103 
Me. 214, 68 Atl. 821 (1907). 

186 Butterfield v. Sawyer, 187 Ill. 598, 58 N. E. 602 (1900). 

187 The Massachusetts statute is as follows: Section 7. “As to the succession of 
property, a person adopted . . . shall take the same share of property which the 
adopting parent could have devised by will that he would have taken if born to such 
parent in lawful wedlock, and he shall stand in regard to the legal descendants, but 
to no other of the kindred of such parent, in the same position as if so born to him” 
and in case of intestacy of the adopted child, what he acquired from his new parent 
should be distributed according to the statutes as if he had been born in wedlock to 
his adopting parents. Section 8. ‘The term child, or its equivalent, in a grant, trust- 
settlement, entail, devise or bequest, shall be held to include a child adopted by the 
settler, grantor or testator, unless the contrary plainly appears by the terms of the 
instrument; but when the settler, grantor, or testator is not himself the adopting 
parent, the child by adoption shall not have, under such an instrument, the rights of 
a child born in lawful wedlock to the adopting parent,” unless a contrary intention 
appears. Stats. (1876) c. 213, §§ 8 & 9; Pus. Stats. (1882) c. 148, §§ 7 & 8; REv. 
Laws (1902), c. 154, §§ 7 & 8. 

188 234 Mass. 540, 125 N. E. 697 (1920). 

189 Wyeth v. Stone, 144 Mass. 441, 11 N. E. 729 (1887); Blodgett v. Stowell, 189 
Mass. 142, 75 N. E. 138 (1905). 
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quiring the adopted child to show clearly that it was referred to 
in a devise to children by some one other than the adopting 
parent, the rights of these children were not free from doubt. 
But the Massachusetts court held that the two children of the 
adopted daughter took. The court reasoned thus: It had been 
said in Wyeth v. Stone that if by will property was given by 
terms such as “‘issue”’ or “heirs”? which embraced a child born in 
wedlock, section 8 applied to the construction of the instrument; 
by “lawful heirs” the testatrix meant to include the adopted child 
itself; by the laws of inheritance “! land descends to children “‘and 
to the issue of any deceased child by right of representation;” the 
legislature meant to put “an adopted child on the same footing 
as a child born in wedlock to the adopting parents;”’ the two chil- 
dren took the estate to which their mother, the adopted daughter, 
if living would have succeeded. That the child was adopted after 
the will is immaterial.’ Amendments to adoption acts may apply 
to children adopted prior to the passage of such amendments. 
VII. In Love v. Love the testator, who died in 1873, left his 
lands to his wife for life and ‘“‘at her death to my youngest son, 
Calhoun Love, and his heirs lawfully begotten in fee simple for- 
ever, but in case my said son shall die without issue, the said lands 


mentioned above are to revert back and be equally divided between 


9) 


his brothers and their heirs forever.” The widow died in 1893. 
Calhoun Love never married, but he had an illegitimate child born 
in 1894, who in 1908 was legitimated by proceedings in court under 
the statute in North Carolina. Calhoun Love died in 1919 leav- 
ing this child. It was held that he died without issue. The North 
Carolina statute was narrowly construed not to make by legiti- 
mation the adopted child kin of the kindred of the adopting parent; 
but to create simply a personal status between father and son with 





140 144 Mass. 441, 443-444, 11 N. E. 729 (1887). 

141 Rev. Laws (1902), c. 133, § 1. 

12 Butterfield v. Sawyer, 187 Ill. 598, 58 N. E. 602 (1900); McGunnigle ». McKee, 
77 Pa. 81 (1874); Johnson’s Appeal, 88 Pa. 346 (1879). 

18 Jn re Frost’s Will, 192 App. Div. 206, 182 N. Y. Supp. 559 (1920). 

4 179 N. C. 115, tor S. E. 562 (1919). 

145 “The effect of such legitimation shall extend no further than to impose upon 
the father all the obligations which fathers owe to their lawful children, and to enable 
the child to inherit from the father only his real estate, and also to entitle such child 
to the personal estate of his father, in the same manner as if he had been born in law- 
ful wedlock.” NortH Carotina Rev. Srats., § 264. 
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the right of the child to inherit from the father these properties 
which-the latter might give his child during his lifetime, and did 
not make him heir general so that he could take “an estate by 
limitation, as heir of heirs;’’ and therefore he was not “issue.” 
The court also laid stress on the words “‘heirs lawfully begotten,” 
which is the stronger ground upon which to support the case. 

In Grantham v. Jinneite, the testator, a bastard, devised his 
property after a life estate to his wife to his “legal heirs.”” It was 
said that it could not be shown that he meant by that term two 
sons of his mother’s sister who under the statute of descents from 
illegitimates were not qualified to take; for here the words were clear, 
and these relatives did not come within the designation. 

A power of appointment to “my people”’ was held well exercised 
by appointing to a child of an illegitimate daughter of the donor’s 
mother.!*” 

VIII. “Or” has been construed “and” to effectuate the inten- 
tion of the testator not to die partially intestate in two cases; 
and “both” as “either” in another. 


Joseph Warren. 


Harvarp LAw SCHOOL. 
[To be concluded.| 





46 177 N.C. 229, 98 S. E. 724 (1919). 

147 In re Keighley, [1919] 2 Ch. 388. A 

48 Hardy v. Smith, 123 N. E. (Ind. App.) 438 (1919); Dunbar v. Hammond, 234 
Mass. (N. E.) 554 (1920). See THEOBALD, WILLS, 7 ed., 703-705; Wickersham’s 
Estate, 261 Pa. 121, 104 Atl. 509 (1918). 

149 Struss v. Fidelity Trust Co., 182 Ky. 106, 206 S. W. 177 (1918). 
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LETTERS OF CREDIT. — A buyer procures a bank to issue an irrev- 
ocable or confirmed letter of credit in favor of the seller! Prior to, or 
subsequent to, or simultaneous with the issue of the letter by the bank 
the buyer and the seller enter into their contract for the sale of the 
goods. What relation does the sales contract bear to the letter of credit? 

In order to determine upon what theory a special, irrevocable, com- 
mercial letter of credit ? can be sustained as a binding obligation upon 





1 See York, ForREIGN EXCHANGE, 137; Houcn, PracticaAL ExportING, 464; 
Omer F. Hershey, “Letters of Credit,” 32 Harv. L. REv. 1. 

2 Commercial letters of credit are of two types. The first type is the general letter 
which is addressed either to the world at large or to the person to whom the credit is 
to be given for the purpose of procuring a credit from some third person. Russell ». 
Wiggin, 2 Story (U. S.) 213 (1842); Lawrason v. Mason, 3 Cranch (U. S.) 492 (1806); 
Bissell v. Lewis, 4 Mich. 450 (1857). See Story, Brtts or ExcuHance, 4 ed., § 462. 
The second type is the special letter which is addressed to the particular person who 
is to advance the money, or to give the credit, or to furnish the goods to a designated 
third person. Bank of Seneca v. First National Bank of Carthage, 105 Mo. App. 722, 
78 S. W. 1092 (1904). The bank is sometimes spoken of as the issuer, the buyer as the 
holder, and the seller as the addressee. See Omer F. Hershey, “Letters of Credit,” 
32 Harv. L. Rev. 1. The term “holder” is a misnomer. It originated at a time when 
general commercial letters were more usual than special letters. The term is also 
aptly used in connection with travelers’ letters of credit. At the present time the 
special letter sent directly to the seller has almost entirely supplanted the general 
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the bank in favor of the seller four analyses may be considered.* 1. The 
letter may be the notification of a contract made between the buyer and 
the bank for the benefit of the seller. It is, however, more in accord 
with the facts, as well as commercially more desirable, to regard the 
letter as a direct promise to the seller. 2. The letter may be a repre- 
sentation by the bank that it has received money, or the equivalent, to 
the use of the seller which it is estopped to deny after the seller has 
acted in reliance thereon.’ An estoppel, however, depends’ upon the 
facts of the particular case.6 The making of the sales contract can be 
the only action taken in reliance upon the letter, and frequently the 
sales contract is made prior to its issue. Moreover, the bank seldom 
receives funds in advance from the buyer. It is making a promise, not 
representing a fact. The essence of the transaction is a future credit. 
Nor is the seller misled, for the custom of business is as well known to him 
as it is to the bank and to the buyer.” Hence, the elements of an estoppel 
are wanting. 3. The letter may be an offer from the bank to the seller 
which becomes a binding obligation upon acceptance by the seller in the 
terms of the offer. To this analysis there are three fundamental objec- 
tions. The bank is not bargaining for the purchase or sale of goods. 
Consequently there is no consideration in fact. Furthermore, unless 
the sales contract is made subsequent to, or simultaneous with the issue 
of the letter, performance by the seller cannot amount to consideration 
in law. Moreover, the letter, if regarded as an offer, is an offer for a 
unilateral contract. Acceptance can only be the performance of the 
acts requested. Consequently, since the specified acts require time for 





letter. Moreover, the term “holder” is confusing, because of its use in connection 
with negotiable instruments. It is better, it is submitted, to use the terms “ buyer,” 
“seller,” and “ bank.” 

3 It has been suggested that the most satisfactory doctrine would be that irrevocable 
letters of credit should require no consideration. See Omer F. Hershey, “Letters of 
Credit,” 32 Harv. L. Rev. 1. One objection is that these letters are not formal con- 
tracts. Another objection is that the common law requirement for consideration in 
simple contracts has become fundamental. Indeed, consideration is required for nego- 
tiable instruments. Holliday v. Atkinson, 5 B. & C. 501 (1826). To require no con- 
sideration, and to allow the issuing bank to set up no defence based upon the conduct 
of the buyer would furnish a simple rule. But this is more within the province of the 
legislature than of the courts. 

4 Carnegie v. Morrison, 2 Metc. (Mass.) 381 (1841). 

5 This is the view strongly advocated by Mr. Hershey. His principal authority is 
Johannessen v. Munroe, 158 N. Y. 641, 53 N. E. 535 (1899). The facts of the case do 
not support the learned writer. The case was argued on the theory that the considera- 
tion for the letter was furnished to the bank by the buyer. The facts also show a 
novation. The court, it is true, based its decision upon estoppel. But the estoppel 
arose, not because of the letter of credit, but because of certain oral representations 
made by the bank to the seller. The court particularly stressed the peculiarities of 
the facts. Mr. Hershey’s combined doctrine of money had and received to the use of 
the seller and estoppel is based upon certain continental legal doctrines which are 
foreign to our law. 

6 Low v. Bouverie, [1891] 3 Ch. 82. 

7 See Morgan v. Lariviére, L. R. 7 H. L. 423 (1875). 

8 Bank of Seneca v. First National Bank of Carthage, supra; Cheever v. Schall, 
87 Hun (N. Y.) 32 (1895); Union Bank of Louisiana v. Coster, 3 N. Y. 203 (1850); 
Lawrason v. Mason, supra. See 1 WILLISTON, CONTRACTS, § 32. The offer theory 
originated with travelers’ letters and with general letters. It has been the orthodox 
theory applied indiscriminately to all letters of credit. Special letters differ in analysis 
from general letters, and the offer theory should be confined to the latter. 
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performance, and since the offeror can revoke the offer at any time before 
it has been accepted,® the offer theory destroys the manifest intention 
of the parties that the letter of credit shall be irrevocable. 4. There is, 
however, a common-law analysis which is in accord with the facts, com- 
plies with the conception of the parties, and gives effect to their inten- 
tion that the letter shall be a binding obligation from the moment of 
issue. What the parties have in mind is a bilateral contract between 
the buyer, the bank, and the seller with the consideration for the bank’s 
promise to the seller moving from the buyer in the form of his promise 
to the bank to reimburse.’ Since the letter is a bilateral contract, as 
soon as it is issued the seller obtains executory rights against the bank. 
The acts which he is to perform are not the consideration for, but are 
conditions of the bank’s promise. The last analysis which is here ad- 
vanced seems to be the view of the best considered and most recent cases 
upon letters of credit. 

It has recently been held that the sales contract is wholly independent 
of the letter of credit and that defences arising under the sales contract 
have no effect upon the obligation of the bank to the seller under the 
letter." These cases must be taken as definitely abandoning the ortho- 
dox offer theory, and as adopting the analysis that a letter of credit is a 
direct promise to the seller supported by consideration moving to the 
bank from the buyer. The courts were, however, so intent upon sup- 
porting the validity of the letter that they overlooked the fact that in 
certain cases the sales contract would have a material relation. It should 
be possible both for the buyer and the bank to protect themselves. If 
performance of the sales contract in a specified manner is expressly made 
a condition of the letter the bank would be able to insist upon the condi- 
tion; or if shipments and the drawing of drafts in a specified manner are 
expressly made conditions of the sales contract the buyer could take 
advantage of the conditions, not because he would be relying on an 
independent contract, but because he would be insisting upon his own.” 





9 See 1 WiLLIsTON, Contracts, §§ 60, 605. 

10 Upon principle there is no objection to this type of contract. See 1 WILLISTON, 
Contracts, § 114. In England, however, it is doubtful, on the authorities, whether - 
there can be a contract with the consideration moving from one other than the prom- 
isee. Thomas v. Thomas, 2 Q. B. 851 (1842); Dunlop Pneumatic Tyre Co. ». Selfridge, 
[t915] A. C. 847. But the latter case dealt with a contract for the benefit of a third 
person, and not with a contract where the consideration is furnished by one other than 
the promisee. It is submitted, therefore, that the question is still open in England, in 
spite of strong dicia. In the United States it is well settled that consideration moving 
from one other than the promisee is sufficient to support a promise made directly to 
the promisee. Hamilton v. Hamilton, 127 App. Div. 871, 112 N. Y. Supp. ro (1908); 
Palmer Savings Bank v. Insurance Company of North America, 166 Mass. 189, 44 
N. E. 211 (1896); Rector of St. Mark’s Church v. Teed, 120 N. Y. 583, 24 N. E. 1014 
(1890); Bell v. Sappington, 111 Ga. 391, 36 S. E. 780 (1900); Williamson v. Yager, 91 
Ky. 282, 15 S. W. 660 (1891); Schmucker ». Sibert, 18 Kan. 104 (1877); Van Eman v. 
Stanchfield, to Minn. 255 (1865). See Lawrence v. Fox, 20 N. Y. 268 (1859). 

11 Frey & Son v. Sherburne & Co., 184 N. Y. Supp. 661 (1920); American Steel Co. ». 
Irving National Bank, 266 Fed. 41 (1920); Sovereign Bank of Canada v. Bellhouse, 
Dillon & Co., Q. R. 23 K. B. 413 (1911). 

2 Frey & Son v. Sherburne & Co. and the National City Bank, supra; American 
Steel Co. v. Irving National Bank, supra. See RECENT CASES, p. 560, infra. 

13 The court admitted that the buyer would have an action at law against the seller 
for breach of contract. It is difficult to see why he should not have an injunction in 
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The elimination of the buyer-bank side of the triangle from the obli- 
gation of the bank to tlie seller is a more difficult problem. Should the 
bank be able to set up against the seller equitable defences arising .be- 
cause of the conduct of the buyer in procuring the letter? Since the 
very purpose of the letter of credit is to assure the seller, the bank should 
be precluded from doing so, unless the seller after receiving the letter 
has not changed his position, Upon the offer theory it is impossible to 
protect the seller. On the estoppel theory it is impossible to protect 
the bank. On the better analysis that the letter is a bilateral contract 
between the bank, the buyer, and the seller with the consideration fur- 
nished by the buyer for the bank’s promise to the seller, it is possible in 
certain cases to cut off in favor of an innocent seller equities of the bank. 
On the one hand it may be argued that the seller, regardless of whether 
he has changed his position or not, is a donee of thé bank’s promise or 
else is sufficiently identified with the buyer to be affected in all cases by 
the latter’s conduct.“ On the other hand it may be said that, regardless 
of whether the seller has* changed his position or not, the whoie trans- 
action between seller and buyer, buyer and bank, and bank and seller 
should be treated as one transaction, and that, although the sales con- 
tract and the letter of credit are separate contracts, nevertheless the 
innocent seller, having given value in the same transaction, is not a donee, 
and is therefore in all cases to be preferred to the bank.’® It is submitted 
that the better solution is to make the question of whether the seller or 
the defrauded bank is to be preferred depend upon the seller’s change of 
position in the particular case. The seller has received a legal obliga- 
tion of the bank. The only question is whether it is conscientious for 
him to enforce a clear legal right. He is innocent, but he is a donee. If 
he has done nothing to change his position before the bank discovers the 
defense the bank shouldbe permitted to avoid the obligation. But if 
the seller has changed his position in good faith it is not inequitable for 
him to enforce his legal right, and the bank should be precluded from 
setting up its defense. 





Is APPRECIATION IN VALUE OF PROPERTY INCOME? —A taxpayer 
purchases property for $10,000. The property rises in value to $15,000. 
It is settled that so long as the taxpayer retains the property this in- 
crease in value cannot be taxed as income.! It is likewise settled that 
even if he does sell he cannot be taxed on that portion of the increase 
which accrued prior to March 1, 1913 (the effective date of the Sixteenth 
Amendment).2 But the increment in value accruing after March 1, 


the ordinary case. Certainly it might be disastrous to the buyer to be compelled to 
reimburse the bank and then bring an action at law against the seller. 

14 Green v. Turner, 86 Fed. 837 (1898); Clay ». Woodrum, 45 Kan. 116, 25 Pac. 619 
(1891); Maxfield v, Schwartz, 45 Minn. 150, 47 N. W. 448 (1890). See 1 WILLISTON, 
Contracts, § 394. See also 3 WILLISTON, ConTRACTS, § 1518. 

- 15 See Price v. Neal, 3 Burr. 1354 (1762). See also 1 Harv. L. REv. 1; 4 Harv. L. 

EV. 297. 


1 See Eisner ». Macomber, 40 Sup. Ct. Rep. 189, 193, 197 (1920). 

2 Lynch »v. Turrish, 247 U.S. 221 (1918). But a dividend paid out of surplus ac- 
cruing to a corporation before March 1, 1913, is taxable as income to the stockholder. 
Lynch »v. Hornby, 247 U. S. 339 (1918). 
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1913, has in the past been taxed as income for the year in which the 
sale is made.’ In a recent case,* however, a Federal District Court held 
that such appreciation in value is not income and that an Act of Congress 
taxing it as income is unconstitutional.® 

To support its holding the court argued that judicial decisions had, 
at the time of the adoption of the Sixteenth Amendment, established a 
definite meaning of the word “income” for purposes of constitutional 
and statutory construction which excluded capital increment even 
when realized by a sale. To sustain this proposition the court cited 
Gray v. Darlington,® a case construing the Income Tax Act of 1867,’ 
and a number of state decisions holding that increase of value when 
realized by sale of an investment is accretion to capital and not income 
as between life tenant and remainderman.’ That Gray v. Darlington 
did not establish a definite meaning of the word income is shown con- 
clusively by the fact that on May 20, 1918 ® the Supreme Court dis- 
tinguished the case in deciding that capital increment may be income, 
while two weeks later the same court cited the case as holding that 
capital increment can never be income. That the cases of life tenant 
and remainderman presented no question of constitutional or statutory 
construction is obvious. That they established no definite meaning of 
the word “income” can be demonstrated. In all of the cases the court 
recognized that the problem involved was not to define “income” but to 
determine whether the profit was the kind of income which the settlor 
intended to give to the life tenant." The cases cited by the court refute 
its contention. 

In support of its conclusion that increment in value cannot be con- 
stitutionally taxed as income even when realized by sale, the court cited 
three Supreme Court decisions as binding authorities: Gray v. Darling- 
ton, Lynch v. Turrish,® and Eisner v. Macomber.* The Income Tax 
Act of 1867 levied a tax “to be paid annually upon the gains, profits and 





3 See MontcoMERY, INCOME TAx PROCEDURE (1920), 334. The British Income 
Tax Act, 16 & 17 Vict., c. 34, has been construed to make appreciation in the value 
of capital assets taxable as income only if the taxpayer deals in such assets in the 
course of his trade or business. Stevens v. Hudson’s Bay Co., ror L. T. R. 96 (1909); 
Tebrau (Johore) Rubber Syndicate, Ltd. v. Farmer, 1910 Sc. Cas. 906 (1910). 

4 Brewster v. Walsh, 268 Fed. 207 (Conn.). See RECENT CASEs, p. 564, infra. 

5 The Income Tax Law of 1916. 39 Stat. at L. 757. 

6 rs Wall. (U. S.) 63 (1872). 

7 See 14 Stat. At L. 477, 478. 

8 Boardman v. Mansfield, 79 Conn. 634, 66 Atl. 169 (1907); Carpenter ». Perkins, 
83 Conn. 11, 74 Atl. 1062 (1910); Outcalt v. Appleby, 36 N. J. Eq. 73 (1882); Parker 
v. Johnson, 37 N. J. Eq. 366 (1883); Matter of Gerry, 103 N. Y. 445; 9 N. E. 235 
(1886); Thayer v. Burr, 201 N. Y. 155, 94 N. E. 604 (1911); Graham’s Estate, 198 Pa. 
St. 216, 47 Atl. 1108 (1901); Neel’s Estate (No. 2), 207 Pa. St. 446, 56 Atl. 950 (1904); 
Lauman 2». Foster, 157 Iowa 275, 135 N. W. 14 (1912); Slocum v. Ames, 19 R. I. gor, 
36 Atl. 1127 (1896); Jordan v. Jordan, 192 Mass. 337, 78 N. E. 459 (1906); Mercer ». 
Buchanan, 132 Fed. sor (1904). 

9 See Hays v. Gauley Mt. Coal Co., 247 U. S. 189, 192 (1918). 

10 See Lynch »v. Turrish, 247 U. S. 221, 231 (1918). 

11 See especially Matter of Gerry, note 8, supra, 449, 236. For a clear and accurate 
analysis of the true problem involved see the statement of Lindley, L. J., in In re 
Armitage, [1893] 3 Ch. D. 337, 346. 

2 See note 6, supra. 18 See note 2, supra. 

14 See note 1, supra. 
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income of every person ... derived from any kind of property.” 
Profits realized within the year from sales of real estate purchased within 
the year or within two years previous were specifically made taxable. 
In Gray v. Darlington the court, emphasizing the.provision as to realty, 
held that a profit on bonds purchased in 1865 and sold in 1869 was not 
income for the year 1869 within the meaning of the Act. The court 
specifically stated that profits arising from a transaction begun and 
completed within the same year would be income for that year; it 
also treated the provision as to realty as constitutional. In view of these 
facts it is submitted that, in spite of certain loose language, the case is 
simply one of statutory construction 4nd does not contain even a dictum 
on the constitutional question for which it was cited. Lynch v. Turrish 
correctly decided that capital increment accruing before March 1, 1913, 
cannot be taxed as income. But Mr. Justice McKenna, after disposing 
of the case, added to his opinion a dictum to the effect that Gray v. 
Darlington had decided that capital increment can never be taxed as 
income.!® It is submitted that this statement was unwarranted and 
cannot be supported. Eisner v. Macomber is important only for its 
dicta.’ The court said,!* “Income may be defined as the gain derived 
from capital, from labor, or from both, pro*ided it be understood to 
include profit gained through a sale or conversion of capital assets.”’ 
Accepting this definition literally it is decisive against the contention of 
the court in the principal case. That Mr. Justice Pitney meant what he 
said is shown by his dictum that the proceeds of stock distributed as a 
dividend may be*taxed as income when the stock is sold.'® His subse- 
quent statement tMat “ dhrichment through increase of capital invest- 
ment is not income in ahy proper meaning of the term” was given in 
reply to the government’s contention that such increase is income even 
before severedsfrom capital and converted into cash.” It simply states 
that unsevered and unrealized capital increment cannot be treated as 
income. One other case, not cited by the court, should be mentioned, 
Hays v. Gauley Mt. Coal Co." Conceding that it does not arise under 
an income tax act it nevertheless holds that “income” may be used in a 
sense broad enough to include capital increment.” 

From these authorities three conclusions seem justified. First, the 
Supreme Court has made a number of loose and inconsistent statements 
some of which must necessarily be repudiated. Second, the court has 
used the word “income” in a sense broad enough to include capital in- 
crement. Thitd, the constitutional question has not been decided. 

The case accordingly should be decided on principle. The situation, 
briefly stated, is this. Economists have not agreed upon a definition of 





15 See note 6, supra, 65. 

16 See note 2, supra, 231. Mr. Justice Brandeis and Mr. Justice Clarke concurred 
only in the result. 

The case holds that an Act of Congress taxing stock dividends as income is 
unconstitutional. 

18 See note 1, supra, 193. 19 See note 1, supra, 195. 

20 See note 1, supra, 196. 

*t See note 9, supra. The case holds that capital increment must be included in 
determining “gross income” under the Corporation Tax Act of 1909. 

* See Edward H. Warren, “Taxability of Stock Dividends as Income,” 33 Harv. 
L. REv. 885, 896. 
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the word “income.” * Courts had not at the time of the adoption of 
the Sixteenth Amendment nor have they to-day adopted a definite con- 
struction of the term.% The Supreme Court has recognized that the 
word must be defined as used in common speech.» Finally Congress, a 
codrdinate branch of the federal government, has expressly enacted 
that capital increment is income.”* This last factor should be decisive. 
It is a settled principle of constitutional construction that a legislative 
interpretation of the Constitution is entitled to the greatest respect and 
that no act of Congress will be declared unconstitutional if it is con- 
sistent with any reasonable interpretation of the Constitution.” It is 
submitted that a definition of income to include all increases in the tax- 
payer’s financial resources which come to him from his labor or from his 
property is not so broad as to be deemed unreasonable. It follows that 
to declare unconstitutional an act of Congress taxing capital increment 
as income when realized by sale is not only to infringe upon a well 
established rule of constitutional construction but to strike a blow at the 
foundation of our institutions as well. The attitude of the majority of 
the court in Eisner v. Macomber in riding rough-shod over Congress’ 
interpretation of the Sixteenth Amendment raised a storm of criti- 
cism; 7° a declaration that capital increment cannot be taxed might well 
be followed by a constitutional amendment recalling the decision.”® 





REPEAL OF TAX EXEMPTIONS, AND THE CONTRACT CLAUSE OF THE 
FEDERAL ConstTITUTION. — A legislative enactment exempting property 
from taxation im futuro may constitute a contract, with the result that 
a repeal of the exemption by a subsequent legislature would violate the 
contract clause ! of the Federal Constitution.2 More than half a century 





*3 See SELIGMAN, THE INCOME TAX, 2 ed., 19. For an excellent analysis taking the 
view that capital increment is income provided there is separation and realization, 
see Edwin R. A. Seligman, “Are Stock Dividends Income?” 9 Am. Econ. REV. 517. 
This seems to have been Mr. Justice Pitney’s theory in Eisner ». Macomber, note 1, 
supra. 

24 In Massachusetts capital increment is taxable as income. Trefry v. Putnam, 227 
Mass. 522, 116 N. E. 904 (1918). Contra, State ex rel. Bundy v. Nygaard, 163 Wis. 
307, 158 N. W. 87 (1916). 

25 See note 1, supra, 193. 

26 See Income Tax Act of 1913, 38 Stat. aT L. 167; Income Tax Act of 1916, 39 
Stat. aT L. 757; Income Tax Act of 1918, 40 STaT. AT L. 1065. 

27 See Ware v. Hylton, 3 Dall. (U. S.) 199, 237 (1796); Cooper v. Telfair, 4 Dall. 
14, 18 (1800); Fletcher v. Peck, 6 Cranch (U. S.) 87, 128 (1810); Ogden v. Saunders, 
12 Wheat. (U. S.) 213, 270 (1827); Sinking Fund Cases, 99 U. S. 700, 718 (1878). See 
CooLEy, CONSTITUTIONAL LiwiTaTIons, 7 ed., 252. See James B. Thayer, “The 
American Doctrine of Constitutional Law,” 7 Harv. L. REv. 129, 138. 

28 See Thomas Reed Powell, “Stock Dividends, Direct Taxes, and the Sixteenth 
Amendment,” 20 Cot. L. REv. 536, 538. 

29 The desirability of a tax on capital increment has been pointed out. See Edward 
H. Warren, note 22, supra, goo. See also Charles E. Clark, “Some Income Tax Prob- 
lems,” 29 YALE L. Jour. 735, 738. 


1 See Unitep States ConstiTuTIon, Art. I, Sec. ro, § 1, “No State shall... 
pass any . . . law impairing the obligation of contracts.” 
2 See cases in note 12, infra. 
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has elapsed since Samuel Freeman Miller, a distinguished justice of the 
United States Supreme Court, predicted that this proposition would 
eventually be abandoned.* Yet undeniably this doctrine has not to 
this day been dislodged. On the whole, it does seem that it would have 
been better to have recognized squarely that no legislature had any 
power to bargain away the unlimited scope of its successors’ taxing 
prerogative. At any rate such an enactment, if a contract at all, should 
never have been deemed within the limitation imposed by the contract 
clause. Though stare decisis militates powerfully against an overthrow 
of this doctrine, the fulfillment of Mr. Justice Miller’s forecast may yet 
be seen. 

If constant hedging is in any way indicative of the unsoundness of a 
rule of law, witness the ways which have been found to restrict and 
delimit the application of the general proposition. In the first place, 
any one who resists a repeal of a legislative tax exemption, will have to 
cope with an unusually rigorous construction of the alleged exemption — 
every intendment being in favor of the existence of the taxing power.’ 
A curtailment of the right to tax will in no wise be presumed. “The 
language in which the surrender is made must be clear and unmistak- 
able.” ® Secondly, a not infrequent device is to demonstrate that the 
legislative enactment granting the tax exemption was not a contract at 
all, not a bargain in any sense, but a spontaneous concession granted by 
the legislature — a law belonging to that class denominated privilegia 
favorabilia.6 Thirdly, the governmental prerogative has been vindicated 
in a host of cases by the holding that the exemption was personal and 
non-assignable 7 — the later cases going to a remarkable extent in this 
regard. Fourthly, at the time of the award of the exemption, a general 
statute making all laws repealable may have been in existence. Such a 
statute has been held to preclude an unimpairable obligation to continue 
the tax exemption. And of course the existence of a constitutional 
inhibition as to tax exemption legislation will invalidate any contract 





$ In the dissenting opinion to Washington University v. Rouse, 8 Wall. (U. S.) 
439, 444 (1869). fj 

* See Covington v. Kentucky, 173 U. S. 231, 239 (1898); Chicago R. R. Co. ». 
Guffey, 120 U.S. 569, 575 (1886); C. & O. Ry. Co. v. Miller, 114 U. S. 176, 181 (1884); 
Memphis Gas Co. v. Shelby County, 1o9 U. S. 398, 400 (1883); Tucker v. Ferguson, 
22 Wall. (U. S.) 527, 575 (1874); Ohio Ins. Co. v. Debolt, 16 How. (U. S.) 416, 435, 
436 (1853); Providence Bank ». Billings, 4 Pet. (U. S.) 514, 561 (1830). 

5 See Erie R. R. Co. v. Pennsylvania, 21 Wall. (U. S.) 492, 498 (1874). 

6 Grand Lodge v. New Orleans, 166 U. S. 143 (1897); West Wis. R. R. Co. v. Super- 
visors, 93 U. S. 595 (1876); Tucker v. Ferguson, supra ; Salt Co. v. Saginaw, 13 Wall. 
(U. S.) 373 (1872); Christ Church v. Philadelphia, 24 How. (U. S.) 300 (1860). 

7 Jetton v. University of the South, 208 U. S. 489 (1907); Rochester Ry. Co. ». 
Rochester, 205 U. S. 236 (1906); Phoenix Ins. Co. v. Tenn., 161 U. S. 174 (1806); 
R. R. Co. v. Missouri, 152 U. S. 301 (1894); R. R. Co. v. Alsbrook, 146 U.S. 279 (1892); 
Picard v. R. R. Co., 130 U. S. 637 (1889); C. & O. Ry. Co. v. Miller, supra ; Memphis 
R. R. Co. v. Commissioners, 112 U. S. 609 (1884); R. R. Co. v. County of Hamblen, 
102 U. S. 273 (1880); Morgan »v. Louisiana, 93 U. S. 217 (1876); Armstrong v. Athens 
prs s Pet. (U. S.) 281 (1842). But of. New Jersey v. Wilson, 7 Cranch (U. S.) 
167 (1812). 

8 Covington v. Kentucky, supra; Citizens’ Bank v. Owensboro, 173 U. S. 636 
(1898); Louisville Water Co. v. Clark, 143 U. S. 1 (1891); R. R. Co. v. Maine, g6 U. S. 
499 (1877); Tomlinson v. Jessup, 15 Wall. (U. S.) 454 (1872). 
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ab initio. In the latest case before the United States Supreme Court, 
People on the relation of Troy Union Railroad Co. v. Mealy, the con- 
stitutionality of the repeal was sustained, the court making use of the 
second and fourth devices just mentioned. But in many cases, litigants 
have run the gauntlet of these obstacles," and have successfully pre- 
vented the imposition of a tax'*—a result often accompanied by a 
vigorous and vehement dissent." 

The soundness of a doctrine prohibiting repeals of State tax exemp- 
tions may be tested by decisions on the analogous problems of contracts 
bargaining away the police power or the power of eminent domain. A 
contract in express language and in unmistakable terms not to exercise 
one of these two powers is a rarity; sharply in contrast to the frequency 
of express promises not to tax. However, cogent arguments can be, and 
often have been, made to the effect that a charter contains an un- 
doubtedly implied promise that it will not be destroyed or impaired by 
the exercise of the police power or the power of eminent domain. Yet 
the Supreme Court has uniformly held that these powers “ are such 
vital attributes of sovereignty that no implications conducing to the 
restriction of these powers will be indulged in. Much of the language 
in these police power and eminent domain decisions would indicate that 
these two governmental prerogatives cannot be hampered by any con- 





® For examples of constitutional inhibitions, see Keokuk, etc. R. R. v. Missouri, 
152 U.S. 301, 310 (1893); Yazoo, etc. Ry. v. Adams, 180 U. S. 1, 9 (1900). 

10 U.S. Sup. Ct., Oct. Term, 1920, No. 63. For the facts in this case, see RECENT 
CASES, p. 554, infra. 

1 See for other ways of upholding the government’s side of the case: Memphis 
City Bank v. Tenn., 161 U. S. 190 (1896); Given v. Wright, 117 U. S. 648 (188s). 

2 Wright v. Central of Ga. R. R. Co., 236 U. S. 674 (1914); Wright v. Ga. Banking 
Co., 216 U. S. 420 (1909); Stearns v. Minnesota, 179 U. S. 223 (1900); Asylum v. New 
Orleans, tos U. S. 362 (1881); Home of the Friendless v. Rouse, 8 Wall. (U. S.) 430 
(1869); Washington University v. Rouse, supra ; McGee v. Mathis, 4 Wall. (U. S.) 143 
(1866); Dodge v. Woolsey, 18 How. (U. S.) 331 (1855); Piqua Bank v. Knoop, 16 How. 
(U. S.) 369 (1853); Gordon v, The Tax Appeal Court, 3 How. (U. S.) 133 (1845); 
N. J. v. Wilson, supra. 

18 Dissenting opinions of Miller, J., in Washington University v. Rouse, supra, in 
which Chase, C. J. and Field, J. concurred; of Campbell, J. in Dodge v. Woolsey, 
supra, in which Daniel, J. and Catron, J. concurred; of Catron, J. in Piqua Bank ». 
Knoop, supra. See also a series of opinions in 1 Oh. St., to wit, Debolt v. Ohio Life 
Ins. Co., 1 Oh. St. 563 (1853); Mechanics’ & Traders’ Branch v. Debolt, id., 591; 
Knoop v. Piqua Branch, id., 603; Toledo Bank v. Bond, id., 623. 

The remarks of Mr. Justice Miller merit quotation: “We do not believe that any 
legislative body, sitting under a State Constitution of the usual character, has a right 
to sell, to give, or to bargain away forever the taxing power of the State. This is a 
power which, in modern political societies, is absolutely necessary to the continued 
existence of every such society. . . . No civilized community has ever existed that 
did not depend upon taxation in some form for the continuance of that existence. To 
hold, then, that any one of the annual legislatures can, by contract, deprive the State 
forever of the power of taxation, is to hold that they can destroy the government 
hte they are appointed to serve, and that their action in that regard is strictly 
awful.” 

14 As to the police power: Butchers’ Union Co. v. Crescent City Co., r11 U. S. 746 
(1883); Stone v. Mississippi, ror U. S. 814 (1880); Fertilizing Co. ». Hyde Park, 97 
U. S. 659 (1878); Beer Co. v. Massachusetts, 97 U. S. 25 (1877). 

As to the power of eminent domain: Cincinnati v. R. R. Co., 223 U. S. 390 (1911); 
Offield v. R. R. Co., 203 U. S. 372 (1906); Long Island Co. v. Brooklyn, 166 U. S. 685 

1896); West River Bridge Co. v. Dix, 6 How. (U. S.) 507 (1848). 





542 HARVARD LAW REVIEW 


tract at all; and indeed in Pennsylvania Hospital v. Philadelphia, a 
rather recent case in the United States Supreme Court, the court un- 
hesitatingly concluded that a subsequent exercise of the power of emi- 
nent domain was not defeated by an existing express promise not to 
exercise that power. That the decision in this case reaches a correct 
result is undeniable. But just why a contrary result would have been 
reached, if it was an express promise not to exercise the taxing power, 
is somewhat difficult to see. On the decisions, one could deduce the 
Supreme Court’s attitude to be that the taxing prerogative is of less 
importance than that of eminent domain,'* in fact of such less importance 
that a State can cripple itself in regard to one and not as to the other. 
Indeed some attempt to distinguish them has been made !’ — but of an 
exceedingly unconvincing nature. In short, one cannot help but feel 
that the correct method of dealing with this problem is decisively to 
refuse to throw the protective mantle of the contract clause over any 
curtailment in futuro of the taxing power. And may the suggestion be 
ventured that in any reéxamination of the question, Pennsylvania Hos- 
pital v. Philadelphia will play a large part. 





JURISDICTION TO IMPOSE A PERSONAL TAx ON ONE Not DomMIcILED 
BUT PRESENT WITHIN THE STATE. — It is frequently stated as a principle 
of law, firmly grounded in natural justice and in the authorities, that 
jurisdiction to impose a personal tax depends on domicil.! But whether 
the duty to pay taxes is incident to the reliance upon a sovereign for 
protection ? or arises from the obligation of the members of a community 





15 245 U.S. 20 (1917). It is submitted that the language used by Chief Justice 
White is applicable to the bargaining away of the taxing power. 

16 Mr. Justice Field in Tomlinson v. Jessup, supra, 458, said: “There is no subject 
over which it is of greater moment for the State to preserve its power than that of 
taxation.’”’ Mr. Justice Hunt in Erie R. R. Co. v. Pa., supra, 499, termed taxation 
“the highest attribute of sovereignty.”” Mr. Justice Catron in his dissenting opinion 
in Piqua Bank 2. Knoop, supra, 400, said: “The political necessities for money are 
constant and more stringent in favor of the right of taxation; its exercise is required 
to sustain the government. But in the essential attributes of sovereignty the right 
of eminent domain and the right of taxation are not distinguishable.” And in De- 
bolt ». Ohio Ins. Co., supra, 580, the court said: “This power [of taxation] is not to be 
distinguished, in any particular material to the present inquiry, from the power of 
eminent domain. Both rest upon the same foundation — both involve the taking of 
property — and both, to a limited extent, interfere with the natural right guaranteed 
by the Constitution, of acquiring and enjoying it.” 

17 See Stone v. Mississippi, supra, 820. 

Cooley in his work on ConsTITUTIONAL LrmITaTIONs, 7 ed., 400, while admitting 
that the government cannot bargain away any of its inherent powers, and by no 
means approving of the doctrine as to tax exemptions, suggests the latter to be rec- 
oncilable with the police power and eminent domain cases on the ground that the 
consideration for such an exemption compensates for the loss in taxes. 


1 See Boreland v. City of Boston, 132 Mass. 89, 96 (1882). See Wharton, “Law of 
Domicil,” Book or Monocrapus (1880), 4; Jacoss, Law or Domicit, § 51; WHARTON, 
ConF ict or Laws, 3 ed., § 80. 

Liability to share municipal burdens seems, in Roman law, to have depended on 
domicil. See 4 PHILLIMORE, INTERNATIONAL LAW, 3 ed., 33; JAcoBs, Domictt, § 8. 

2 This is the generally accepted legal theory of the incidence of the duty. See Union 
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to share its necessary burdens,’ why is it “naturally” confined to those 
within the community to whom the artificial rules of common-law domicil* 
apply? Again, is it clear on the authorities that the duty is so limited? 
Most of the few cases in which the point has been considered involve 
primarily the interpretation of statutes. They have uniformly construed 
taxes levied on “inhabitants’’® or “residents” * as applying only to those 
domiciled within the state, and there are dicta that over such alone does 
the state have authority to impose a personal tax.’ But there are also 
dicta’ and at least one decision * contra. The question is nicely raised in a 
recent federal case where an Alaska poll tax imposed on a non-resident 
employed for a few weeks within the territory and admittedly not domi- 
ciled there, was held valid.” Is this decision to be supported? 

There is a fundamental conflict in juristic thought as to the basis of 
jurisdiction. On the one hand it is claimed that the sovereign’s juris- 
diction depends on right which is determined by private international 
law. The competency of a jurisdictional act is to be gauged not by the 
ability of the sovereign to make it effective within its territory but by 
that conformity to international principles of jurisdiction which will 
secure its recognition as valid in the courts of other civilized nations." 
The legal validity of the act is a function of its accord with those rules of 
international jurisdiction which have come to be recognized and accepted 
by all civilized states and which no sovereign may dispute so long as it 





Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 202 (1905). See also C. E. 
Carpenter, “Jurisdiction over Debts,” 31 Harv. L. REv. gos, 918. 

3 This conception of the rationale of taxation dominates economic and progressive 
legal thought. See Gray, LIMITATIONS ON THE TAXING PowER, § 22; MILL, PoLITICAL 
Economy, 5 ed., c. 2, § 2; Report of the Massachusetts Tax Commission, ro (1885). 

4 In Roman law one might be domiciled in two places in each of which his residence 
was equally established, using each as a center of business relations. See Wharton, 
“Law of Domicil,”” Book or MonoGRApus, (1880) 18; 8 SAvicNy, RomIscHE RECHT, 
§ 354. This is true also in many European countries to-day with respect to the domestic 
law of domicil. But local law does not affect international domicil. See WHARTON, 
ConFLict or Laws, 3 ed., § 7714. Double domicil has been repudiated in the Common 
Law. Abington v. North Bridgewater, 23 Pick. (Mass.) 170 (1839). There are, how- 
ever, strong dicta asserting its possibility. See Pollock, C. B., in Im re Capdeveille, 
2 Hurl. & Colt. 985, 1018 (1864). See also 4 PHrLtimore, INTERNATIONAL LAW, 3 ed., 
47,48. Itis clear that there is nothing inherently natural or necessary in the established 
doctrines of common-law domicil the definition of which has led to endless conflict 
in the authorities. See Jacoss, Domicit, § 57; Dicey, Domicrt, Appendix, note r. 

5 State v. Ross, 23 N. J. L. §17 (1852); Boston Investment Co. v. City of Boston, 
158 Mass. 461, 33 N. E. 580 (1893). 

6 The Chinese Tax Cases, 14 Fed. 338 (1882); Mygatt v. Supervisors of Chenango 
Co., 11 N. Y. 563 (1854). 

7 See State v. Ross, supra, 521; Commonwealth v. Standard Oil Co., ror Pa. St. 119, 
146 (1882). The process by which these courts have reached their conclusions seems 
rather psychological than logical. Personal taxes being usually imposed on the basis 
of domicil, courts in interpreting new statutes endeavor to construe them as applying 
the customary criterion. Through this process the idea naturally but illogically arises 
that only such statutes as might be so construed could be valid, that domicil must be 
the criterion of the right to impose a personal tax. 

8 See — Tax Cases, supra, 344, 345; Cantrell v. Pinkney, 8 Ired. (N. C.) 436, 
440 (1848). 

9 State v. Johnston, 118 N. C. 1188, 23 S. E. 921 (1896). 

10 Alaska Packers’ Assn. v. Hedenskoy, 267 Fed. 154 (1920). See RECENT CASES, 
p. 564, infra. 

1t See WESTLAKE, PRIVATE INT. LAw, 5 ed., 253; J. W. Walsh, “Meaning of the 
Term Jurisdiction,” 40 Am. L. REG. 346. 
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remains a member of the community of such states.” The intranational 
and international effectiveness of jurisdictional acts depend alike™ on 
conformity to these principles. Acts which contravene them are without 
legal force not only in foreign states * but within the sovereign’s own 
territory.» That domicil is essential to personal taxation is such a 
principle of international jurisdiction. The existence of this principle is 
evidenced not only by its frequent assertion in the books but also by the 
fact that personal taxes have been and are regularly imposed on this 
basis. Furthermore, it is said, it follows from the very nature of the tax, 
which is levied in return for future benefits and should therefore be 
imposed only on those who are not merely present but have an “intent 
toremain,” are domiciled, within the state. Taxes laid on any other basis 
are unjust, exceed the sovereign’s jurisdiction; and are altogether void. 

In opposition to this viewpoint, it is maintained that the essence of 
jurisdiction is power. Within a sovereign’s territory its will is supreme 1° 
and courts are there bound by its mandates irrespective of their inter- 
national propriety or effect.!” Jurisdiction to tax, being thus an incident 
of the sovereign power to control,'* naturally extends over all persons 
within its territory '? whether domiciled *° therein or not. The only 
limitation on the taxing power is to be found expressly or impliedly in 
the state or federal constitutions." Does the due process clause prevent 





® See BEALE, ConFtict or Laws, § 103. See also 21 Harv. L. REv. 354. 

18 Dicey distinguishes between the intra-territorial and extra-territorial competency 
of courts’ jurisdiction. See Dicey, Conriict or Laws, Am. ed., 362. This theory 
would deny such a distinction, the first being determined by the second. 

4 Rose v. Himely, 4 Cranch (U. S.) 241 (1808); Schibsby v. Westenholz, L. R. 
6 Q. B. 155 (1870). 

18 See Wallace v. United Electric Co., 211 Pa. 473, 476, 60 Atl. 1046, 1047 (1905). 

16 See Story, Conriict or Laws, 8 ed. § 18; DESPAGNET, PRECIS DE Droit INTER- 
NATIONAL PRIvE, § 109. ; 

17 See Railroad Co. v. Collector, 100 U. S. 595, 598 (1899); United States v. Erie 
R. R. Co., 106 U. S. 327, 704 (Appendix) (1882); State ex rel. Beckett v. Collector of 
Bordentown, 32 N. J. L. 192, 195 (1867). See also WHARTON, CONFLICT or Laws, 

ed., § 1 (a). ie 
: It bh a be questioned whether there is in international law any principle that 
jurisdiction in personal taxation depends on domicil. In certain German states, taxes 
are imposed on temporary residents. See WHARTON, ConFLict or Laws, 3 ed., § 80. 
And in the Swiss Canton of Geneva a capitation tax is specifically laid on those who, 
though not domiciled within the canton, have lived there for a year. See “Lois du 9 
novembre 1887” and “30 mai 1888.” See also CERENVILLE, Les mpéts EN SUISSE, 


124. 

18 See M’Culloch ». Maryland, 4 Wheat. (U. S.) 316, 428, 431 (1819); Shaffer 2. 
Carter, 40 Sup. Ct. Rep. 221, 224 (1920). 

19 See Dewey v. Des Moines, 173 U. S. 193, 203 (1898). See Gray, LIMITATIONS ON 
THE TAXING PowkEr, § 44. ; ; 

20 “Non-resident” is used throughout this note as synonymous with “one who is 
not domiciled.” Strictly the terms are not synonymous. Domicil requires something 
more than residence, 7. ¢., intent to remain. See WHARTON, ConFLict or Laws, 3 ed., 
§ 21 (b). 

21 See People v. Mayor of Brooklyn, 4 Comst. (N. Y.) 419, 425 (1851); Porterv.R.R.I. 
& St. L. R. R. Co., 76 Ill. 561, 573 (1875). See also 1 Cootey, TAXATION, 3 ed., 49. It 
has sometimes been claimed that there are certain limitations on the sovereign power, 
anterior to and independent of the Constitution, arising out of the nature of free 
government. See People v. Hurlburt, 24 Mich. 44 (1872); Loan Assn. v Topeka, 
20 Wall. (U. S.) 655, 662 (1874). It has also been said that there are international 
limitations of the same nature. See Heathfield v. Chilton, 4 Burr. 2015, 2016 (1767). 
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a tax on non-residents who are within the state for a substantial though 
temporary period of time? * It should not. The protection and benefits 
secured from the state furnish a just basis for the obligation to contribute 
to its support. And the mere fact that there is an unfortunate proba- 
bility of double taxation is not sufficient to invalidate the tax,” for this 
objection might be urged equally with respect to other well recog- 
nized forms of taxation.* The crucial question is whether the custom 
of imposing a personal tax only at the place of domicil has become 
a principle of taxation so impressed on our practice and theory that a 
departure from it would be considered by the courts as a revolution- 
ary innovation.*® This is not the case. The growing tendency is to 
regard due process as depending not on the form of the tax but on 
its practical operation and effect.2* And, practically, such a tax is 
not a far cry from one on non-residents’ credits*’ or income” within a 





See also WeEIss, Droit INTERNATIONAL Privf, VI. But these claims, resting on the 
old “natural law” idea can no longer be maintained. The legislature is supreme within 
its constitutional sphere of action. Bertholf v. O’Reilly, 74 N. Y. 509 (1878); Orr ». 
Quimby, 54 N. H. 590 (1874). See Roscoe Pound, “Common Law and Legislation,” 
21 Harv. L. REv. 383, 392. See also Roscoe Pound, “Courts and Legislation,” 77 
CENT. L. J. 219, 226, 229. 

2 See JuDSON, TAXATION, 2 ed., § 480. Theprovisions of the Constitution with respect 
to “commerce” and “privileges and immunities of citizens” invalidate a tax on tran- 
sients. Crandall v. Nevada, 6 Wall. (U.S.) 35 (1867); State Treasurer v. P.W.& B.R.R. 
Co., 4 Houst. (Del.) 158 (1870). See Gray, LrmmTaTIONS ON THE TAXING PowWER, 
§ 168(a). So also taxes discriminating against non-residents. Fraser ». McConway & 
Torley Co., 82 Fed. 257 (1897); Ward v. Maryland, 12 Wall. (U. S.) 418 (1870); Travis 
v. Yale & Towne Mfg. Co., 40 Sup. Ct. Rep. 228 (1920). 

%3 There is a presumption against double taxation so that express statutory pro- 
vision is necessary to establish it. See Peoples’ Bank v. Coleman, 135 N. Y. 231, 235, 
31 N. E. 1022, 1023 (1892); Lewiston Water etc. Co. v. Asotin Co., 24 Wash. 371, 377, 
64 Pac. 544, 546 (1901); Tennessee v. Whitworth, 117 U. S. 129, 137 (1885). But sucha 
tax is not contrary to the federal constitution. Ft. Smith Lumber Co. ». Arkansas, 
40 Sup. Ct. Rep. 304 (1920). See St. Louis Southwestern Ry. Co. v. Arkansas, 235 
U. S. 350, 367, 368 (1915). And prohibitions of double taxation in state constitutions 
apply only to cases where the duplicity in taxation arises within the state, not where it is 
occasioned by the independent taxation of two separate states. Griggsby Constr. Co. ». 
tour 108 La. 435, 32 So. 399 (1902). See 1 WHARTON, ConFfLict or Laws, 3 ed., 

80 (a). 

*% Double taxation frequently arises through the operation of succession taxes, taxes 
on intangible property, or income taxes. The only remedy is through exemptions al- 
lowed by interstate comity and the operation of a uniform system of tax laws. See 
Jupson, TAXATION, 2 ed., § 490. 

25 There is a tendency to identify due with customary process in taxation. This has 
been done with respect to the method of collecting taxes. Murray’s Lessee v. Hoboken 
L. & I. Co., 18 How. (U.S.) 272 (1855). So also with respect to personal property out- 
side the state. Union Refrigerator Transit Co. ». Kentucky, supra. And there are 
dicta that custom should determine jurisdiction for personal taxation. See Boreland 
v. City of Boston, supra, 96. See also Gray, LIMITATIONS ON THE TAXING PowER, 
§ 1122. But surely due process involves a more substantial question than that of 
“good form.” 

26 See Shaffer v. Carter, supra, 226, 227. 

27 United States v. Erie R. R. Co., 106 U. S. 327 (1882). 

28 Taxes on the income of non-residents, earned within the state, are valid. Shaffer 
v. Carter, supra. The tax may be treated as essentially a property tax. See 32 Harv. L. 
REv. 168. Consequently it has been held that the income of a non-resident so taxed 
must have been earned within the state so that it may be said to have a situs there. 
State v. Wisconsin Tax Comm., 161 Wis. 111, 152 N. W. 848 (1915). Such taxes have 
long existed in England. See Income Tax Acts, 1842 & 1853, Schedule D. See also 
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state.2® Moreover courts hesitate to oppose the legislative will in the 
field of taxation,*® unless that will be impotent, as where the subject 
matter of the tax is outside the state’s power,*! or perverted where there 
must be something like a confiscation of property. A tax based on 
the power of control over a person who through a reasonably extended 
presence enjoys the protection of the sovereign, falls within neither of 
these categories and may well be valid. 

The conclusions reached from these two conflicting viewpoints as 
to the nature of jurisdiction, seem, thus, diametrically opposed. But, 
in the majority of actual cases, it is believed, the practical result would 
be the same. For in its determination of what constitutes a “reasonably 
extended presence” * requisite for due process under the power theory, 
a court will be guided largely by those considerations of fairness which 
furnish the motive for the belief that there is an international principle 
that domicil is necessary to personal taxation. In any event, it would 
seem that there should be a substantial correspondence between the 
period of presence required and the period for which the tax is levied. 
The courts here have a large interpretative function and, as in the case of 
taxation generally, statutes should be construed strictly, against the 
state.** Thus a tax which does not clearly indicate that non-residents 
are to be included within its provisions should certainly not be so in- 
terpreted.** And one laid on an “annual” basis, even though expressly 
including non-residents should not be held to apply to those present 
within the state for a few weeks only.** The tax imposed in the principal 
case was open to both these objections and cannot be supported under 
either theory. 





16 Hatspury, Laws oF ENGLAND, §§ 1251, 1297. They may be enforced in personam 
if there is a proper service of process. See HALsBuURY, id., § 1303. 

*® In practical effect and aside from terminology, what substantial difference is there 
between taxing a man’s wealth because of “financial income” secured within the state 
and taxing it because of other kinds of “income,” material and psychic, resulting from 
his presence there? 

80 See Nicol v. Ames, 173 U. S. 5009, 515 (1898); United States v. Erie R. R. Co., 
supra, 703, 704; R. R. Co. v. Collector, supra, 599. 

3t Augusta v. Kimball, 91 Me. 605, 40 Atl. 666 (1898). 

® Cass Farm v. Detroit, 181 U. S. 396 (1901). 

% Difficult questions of the interpretation of ambiguous, and of the reasonableness 
of clearly expressed statutes, might unquestionably arise. But the situation is not a 
peculiar one and as elsewhere the court must be guided by general considerations of 
fairness. Thus it must decide as to “reasonable notice” or “reasonable regulations,” 
See Roller v. Holly, 176 U. S. 398 (1899); Kane v. New Jersey, 242 U. S. 160 (1916). 

%4 Gould v. Gould, 245 U. S. 151 (1917). See Crocker v. Malley, 249 U. S. 223, 233 
(1918); Williams v. Singer, [1918] 2 K. B. 749, affirmed on appeal, [1919] 2 K. B. 108, 
and in the House of Lords, 123 L. T. R. 632 (1920). 

85 Thomson v. Advocate General, 12 Clark & Fin. 1 (1845); Commonwealth 2. 
Standard Oil Co., supra. 

%6 It is possible that “annual” might be used in a procedural sense to indicate the 
time at which the tax will be collected. But the better view is that it is intended to 
indicate the period of benefit from which arise and to which corresponds the obligation 
to pay the tax. In fact all modern taxes are laid on such an annual basis. The courts 
have so interpreted the word in statutes. Hays v. Pacific Mail S. S. Co., 17 How. 
(U. S.) 596 (1854). See Chinese Tax Cases, supra, 345. See also Beale, “Jurisdiction 
to Tax,” 32 Harv. L. REv. 586, 508. 
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WHAT DOES THE WORD PREFERENCE MEAN AS USED IN § 60 B, OF 
THE BANKRUPTCY ACT? — To constitute a voidable preference under 
section 60 b of the Bankruptcy Act, the transfer must have been made 
under conditions giving the creditor “reasonable cause to believe that 

. such . . . transfer would effect a preference.”! A recent federal 
case in New York ? holds that the creditor has not such reasonable cause 
although he knew the bankrupt to be insolvent, provided he thought 
the bankrupt would probably again become solvent. The court gives 
two descriptions of the test to be applied, which are difficult to recon- 
cile. It first* says, “The only test is the honesty of his purpose;” and 
then, a few lines below, ‘“‘the test should be whether the chance was one 
whose success good judgment would forecast.” The first suggestion 
takes a subjective standard and allows an optimist to retain property 
that a pessimist could not; while the second, and it would seem the 
better, adopts an objective standard. There is one line of reasoning 
that leads to holding both tests clearly wrong as applied to the principal 
case, on the ground that the transfer at the moment it was made was 
then and there a preference and that the creditor did not suspect but 
knew it to be such. 

In determining what is meant by a preference in section 60 b, there 
is no doubt but that section 60 a should control,‘ its apparent purpose 
being to define. Section 60 a, as amended in 1903, reads in part: “A 
person shall be deemed to have given a preference if, being insolvent, 
he has, within four months before the filing of the petition, . . . made a 
transfer of any of his property, and the effect of .. . such . . . transfer® 
will be to enable any one of his creditors to obtain a greater percentage 
of his debt than any other of such creditors of the same class.”’ In the 
principal case the debtor, while insolvent, transferred property to a 
creditor by way of security,® that is, for the express purpose of enabling 
the creditor to obtain a greater amount of his debt. All these facts were 
actually known to the creditor, and they present every element of a 
preference with one seeming exception, namely, that the transfer was 
made “within four months before the filing of the petition.” This fact 
the creditor obviously could not know. But, it is submitted, this 
fact should not be considered an element of a preference. 

Prior to 1903 there was no doubt but that the transfer at the mo- 
ment it was made constituted a preference irrespective of the time it oc- 





1 Prior to 1910 this section required that the creditor have “reasonable cause to 
believe that it was intended thereby to give a preference.”” While the change in 1910 
obviously changed the elements of a voidable preference, there is no ground for hold- 
ing that it affected the meaning of the word “preference” as used in the clause in 
question. It follows that the arguments advanced below apply equally, mutatis mu- 
tandis, to cases arising between 1903 and 1910. 

2 Kennard v. Behrer, 46 A. B. R. 70 (Dist. Ct. N. Y.) (1920). For a statement of 
the facts in this case, see RECENT CASES, p. 552. 

3 See Kennard v. Behrer, supra, 74. 

4 See In re F. M. & S. Q. Carlile, 199 Fed. 612, 617 (1912). 

5 The full text of this part of the section is: “ . . . and the effect of the enforce- 
ment of such judgment or transfer will, etc.” Since it is hard to see what is meant by 
the enforcement of a transfer, the word “enforcement” may more reasonably be taken 
to refer exclusively to the word “judgment.” 

a By § 1 a (26), the word “transfer” is defined as including a transfer by way of 
pledge. 
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curred,’ for until that year section 60a contained no preference to the four 
months’ period.* Did the amendment in 1903 add a new and substantial 
element to a preference and thus postpone its final determination until 
the filing of the petition? The leading textbook on the subject is by 
no means clear that it did. Several courts, since the amendment, have 
used language entirely inconsistent with such a view." But the strongest 
arguments can be drawn from the Act itself. Section 60 b was amended 
in 1910 and the present version contains the words, “if at the time of 
the transfer . . . the judgment or transfer then operate as a preference.” 
The framers of this clause cannot have regarded a preference as some- 
thing only determinable by later events. Again, the fact that section 
60 a refers to “the” petition indicates strongly that the framers were 
looking back at the transaction as from after the time proceedings had 
been commenced. To say that the four months’ period was intended to 
operate rather as a statute of limitations in certain cases," than as add- 
ing a new element, is a more rational explanation. Finally, section 60 b 
before the amendment in 1910, required that the creditor have “reason- 
able cause to believe that it was intended thereby to give a preference.” 
It follows that between 1903 and 1910, if the words in question in sec- 
tion 60 a were taken literally, to avoid a transfer under section 60 b 
the trustee would have to show that the creditor had reasonable cause 
to believe that his debtor intended that a petition in bankruptcy be filed 
against him, or by him, within four months. Such a contention is 
absurd, and does not seem ever to have been made. 

An attempt has been made above to support the construction con- 
tended for both on the authorities and from the Act ® itself. An argu- 
ment on grounds of policy can also be made. It is admitted that the 
great service rendered by the Bankruptcy Act is in securing an equitable 
division of the debtor’s estate.* Under the doctrine of the principal 
case a creditor can indulge in guessing the future of a debtor whom he 
knows to be insolvent, and if his guess is approved gain an advantage 
over other creditors. To prohibit this would lead to a more equitable 
division of assets, and would also eliminate pro tanto the unfortunate 
element of the debtor’s and creditor’s respective beliefs and intentions, 
which has led to much confusion. In short, if the creditor had reason- 
able cause to believe the debtor insolvent, the transfer should be 
voidable.!¢ 


7 In re Jones, 4 A. B. R. 563 (Dist. Ct. Mass.) (1900). See J” re Steers Lumber 
Co., 110 Fed. 738 (1901). 8 See 30 Stat. AT L. 562. 

® See REMINGTON ON BANKRUPTCY, 2 ed., 1215. 

10 See Coder v. Arts, 213 U. S. 223, 241 (1909); Lazarus v. Eagan, 206 Fed. 518, 522 
(1912); Van Iderstine v. Nat’l Discount Co., 227 U. S. 575, 582 (1913). 

1 And even for this purpose the words are unnecessary in § 60 a. For §§ 60 b and 
67 e both contain express four-month limitations, and § 57 g refers only to transfers 
voidable under those two sections. 2 See 32 Strat. AT L. 800. 

18 It is fair to note that the words “would effect a preference” § 60 b, seem to look to 
the future. But, on the other hand, they may be explained by the fact that every 
effect is naturally thought of as following its cause, if only by a moment. 

2 See In re Leslie, 119 Fed. 406, 410 (1903). See 1 REMINGTON ON BANKRUPTCY, 
2 ed., 15 et seq. 

( 15 oy some conflicts of authority see the opinion in Kimmerle v. Farr, 189 Fed. 295 
IQI1). 
16 This would constitute virtually a return to the rule adopted in the statute of 1867. 
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RIGHTS OF UNBORN CHILDREN IN THE LAw oF Torts. — The child 
en ventre sa mére is far from a nonentity.! His status both in criminal 
law ? and in the law of property * is established. But it is equally well 
established that the reason he may be the object of homicide is not 
because he is capable of individual rights, but only because of the state’s 
interest in life, and that the reason he is recognized as a person in prop- 
erty depends on special property rules.‘ There is no basis, in either 
case, from which to draw an analogy in determining the problem whether 
a child may have a right of action in tort for prenatal injury. 

Despite broad statements in decisions to the effect that “to all intents 
and purposes” the child en ventre sa mere is a living person,> and despite 
the favor with which eminent text-writers regard the existence of this 
right,® no action brought by a child in the past for prenatal injury has 
progressed beyond the demurrer stage.’ Nor has the child’s right ob- 
tained better recognition when its administrator has sued under statutes 
similar to Lord Campbell’s Act.® Yet, at the same time, the courts have 
acknowledged that there is a residuum of damage which cannot be ac- 
counted for at the suit of either of the child’s parents.° 

It has been said by one writer that there is a recognized duty to abstain 
from injuring the unborn child quite apart from the duty not to injure 
the mother,!° and by a second that every person has a right to bodily 
integrity at birth." But neither theorist will accord the infant his right 
of action, the former declaring that there is not for every duty a cor- 
responding right and the latter pleading inexpediency. The novelty of 
such an action leads a third writer to conclude that only by legislative 
intervention can the residuum of damage be accounted for.” But the 
statutory solution is easier recommended than obtained. The Japanese 


Code deems a child en ventre sa mére already born with regard to claim- 





See 14 Stat. AT L. 534. The view that such a return would lead to more debtors 
being forced into bankruptcy by creditors who cannot rely on security given by the 
debtor, is unsound. For if the creditor honestly thinks the debtor’s chances of be- 
coming solvent are good, it would be very foolish to demand a dividend in bankruptcy 
when forbearance may lead to being paid in full. 


1 “Let us see what this nonentity can do. He may be vouched in a recovery, 
though it is for the purpose of making him answer over in value. He may be an execu- 
tor. He may take under the Statute of Distributions. He may take by devise. He 
may be entitled under a charge for raising portions. He may have an injunction; and 
he may have a guardian.” Buller, J., in Thellusson v. Woodford, 4 Ves. 227, 321 (1799). 

2 See 13 Harv. L. REv. 521. 3 See 20 Harv. L. REv. 651. 

4 See 12 Harv. L. REv. 209. 

5 Per Lord Hardwicke in Wallis ». Hodson, 2 Atk. 114, 116 (1740). See also Groce 
v. Rittenberry, 14 Ga. 232, 237 (1853). 

6 See Satmonp, LAw or Torts, 5 ed., 394; 1 BEVEN, NEGLIGENCE, 3 ed., 75. 

7 See Walker v. Great Northern Ry. Co. of Ireland, 28 L. R. Ir. 69 (1891); Nugent 2. 
Brooklyn Heights R. R. Co., 154 App. Div. 667, 139 N. Y. Supp. 367 (1913); Allaire v. 
St. Luke’s Hospital, 184 Ill. 359, 56 N. E. 638 (1900); Dietrich ». Northampton, 138 
Mass. 14 (1884), 

8 Gorman v. Budlong, 23 R. I. 169, 49 Atl. 704 (1898); Buel v. United Rys. Co., 
248 Mo. 126, 154 S. W. 71 (1913). 

® See Prescott v. Robinson, 74 N. H. 460, 463, 69 Atl. 522, 524 (1908); Nugent ». 
Brooklyn Heights R. R. Co., 154 App. Div. 667, 668, 139 N. Y. Supp. 367, 368 (1913). 

10 See MARKBY, ELEMENTs OF Law, 4 ed., § 132. 
1 See 15 Harv. L. REv. 313. 
2 See 1 Untv. or Mo. BULL. 42. 
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ing compensation for damage; * but continental law has not progressed 
so far,'4 and the attempt to introduce in Missouri a similar provision 
failed. 

The step at which courts and legislatures have alike hesitated has 
been at last taken by a New York judge, who, in a recent case !* in which 
the injury to the mother — and thereby, it is alleged, to the infant — 
resulted from the defendant’s negligence, promptly overruled the defend- 
ant’s demurrer. Is this “progress pari passu with advancing civiliza- 
tion” !” or is it a leap outstripping both lawand medicine? The objections 
to the step, ordinarily lumped under expediency, resolve themselves 
into two principal difficulties. Is the unborn infant a person? Can 
causation be established? 

First, as to the infant’s personality, the question is whether the infant 
is part of the mother or a distinct person; in brief, whether the mother 
or the infant should sue. The most original thought on the subject is 
the dissent of Justice Boggs in Allaire v. St. Luke’s Hospital.® His 
recommendation was that whenever a child was so far advanced in pre- 
natal age that, should natural or artificial parturition occur, the child 
could live separate from its mother, and is thereafter born and lives,}® 
such a child has a right of action for any injuries wantonly or negligently 
inflicted while in its mother’s womb. Before such a time the child is 
clearly only a part of its mother; but thereafter it is something more. 
This sensible doctrine of Justice Boggs properly limits the time during 
which injury to one en ventre sa mere is actionable to the period of 
viability. 

But the real difficulty lies in proving medical causation. If science 
cannot trace the deformity in the born child to the injury to the mother 
before its birth, it is idle for the law to speculate. This difficulty does 
not arise where there is negligent injury by direct application of force 
to the child’s body before birth — as by the forceps of the accoucheur. 
Under these circumstances it seems unquestionable *° that the infant, 
when born, should have its right of action. And judges have declared 
themselves disposed, should a case of wanton and wilful injury to the 
pregnant mother arise, to afford the later-born child his action.” But 


13 See JAPANESE Crvit Cope, art. 721. 

14 See GERMAN Crvit Cong, § 844; 1 PLANIOL, Droit Crvit, 2 ed., §§ 378-380. 

15 See MissourRI CHILDREN’S CODE CoMMISSION, 15 (1917). 

16 Drobner v. Peters, 184 N. Y. Supp. 337 (1920). See RECENT CASES, p. 558, infra. 

17 See Drobner v. Peters, supra, 338. 

18 184 Ill. 359, 368, 56 N. E. 638, 640 (1900). This view is not entirely inconsistent 
with the authorities which seem to deny a right of action to the child, no matter what 
his prenatal age. See note 7, supra. The Walker and the Nugent cases turned on the 
question of a contract for carriage. In the Dietrich case the child was not far enough 
advanced in foetal life to survive its premature birth, and consequently the case is not 
within Justice Boggs’s rule. 

19 Tf born dead, the right of action will not survive under Lord Campbell’s Act to 
the child’s personal representative, because the difficulty of applying Justice Boggs’s 
rule (that is, of determining whether the child was injured while viable) must be really 
insurmountable. 

20 Yet where this point arose, since counsel on both sides conceded the right of action 
for such injury vested in the mother, no decision was taken. See Kirk v. Middlebrook, 
201 Mo. 245, 285, 100 S. W. 450, 461 (1907). 

21 See Walker v. Great Northern Ry. Co. of Ireland, supra, 74; Nugent v. Brooklyn 
Heights R. R. Co., 154 App. Div. 667, 668, 139 N. Y. Supp. 367, 368 (1913). 
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in the case under discussion the alleged injury to the child was indirect 
and negligent. Even so, it is undeniable that medical science is so far 
advanced that there are some such injuries which can be unerringly 
traced by experts into postnatal deformities.” In another decade who 
can say that there shall not be many? At least give the infant his place 
in court. “It is for [him] to make out his case. If he does so, there is 
no difficulty. If he does not, there is no liability.” 





RECENT CASES 


AGENCY—PRINCIPAL’S LIABILITY FOR ACTS OF INDEPENDENT CONTRAC- 
TOR — INHERENTLY DANGEROUS UNDERTAKINGS. — The defendant employed an 
independent contractor to erect a brick building abutting on a sidewalk. No 
barriers or guards were placed to keep the public away. Before the mortar in 
the front wall had hardened, the wall fell and injured the plaintiff, who was 
passing on the sidewalk. There was evidence that walls of the kind being built 
for the defendant are likely to fall before the mortar has dried. Held, that the 
defendant is liable. Privitt v. Jewett, 225 S. W. 127 (Mo. App.). 

An employer is ordinarily not liable for the torts of an independent contractor. 
Bailey v. Troy & Boston R. R. Co. 57 Vt. 252. But there are exceptions to the 
rule; as where the thing contracted for is unlawful, or a nuisance. Elis v. 
Sheffield Gas Consumers Co., 2 E. & B. 767. Again, if the employer owes a duty 
to the plaintiff, he cannot escape responsibility by delegating its performance. 
A clear example is where the duty is imposed by statute. Gray v. Pullen, 
5 B. &S. 970. But the duty may arise differently. Thus where the work to be 
done is “inherently” dangerous, where injury will probably follow unless pre- 
cautions are taken, it is said that the employer has a non-delegable duty to see 
that such precautions are taken. Bower v. Peate, 1 Q. B. D. 321; Penny v. 
Wimbledon Urban District Council, [1899] 2 Q. B. 72; The Snark, [1899] P. 74; 
Johnson v. J. I. Case Threshing Machine Co., 193 Mo. App. 198, 182 S. W. 1089. 
The principal case seems fairly within this exception. Decided cases vary 
greatly in result. See Wiggin v. St. Louis, 135 Mo. 558, 37 S. W. 528; City of 
Moline v. McKinnie, 30 Ill. App. 419. But this is to be expected; for it is 
apparent that the language of the courts allows wide discretion in particular 
cases, and makes for a fair decision of individual controversies, rather than for a 
certain rule of law. 


ANIMALS — TRESPASS ON REALTY BY ANIMALS — TRESPASS BY CHICKENS. — 
Defendant’s chickens trespassed on plaintiff’s land and did substantial damage. 
There was no evidence of negligence on defendant’s part. Plaintiff’s land was 
enclosed by a lawful fence; the fencing statute, however, made no mention of 
fowls. H ." that the plaintiff can recover. Adams Bros. v. Clark, 224 S. W. 
1046 (Ky.) 

“Ts ont fait tort quand les bestes vont oustre la terre.” Y.B.7 Hen. VII, Mich. 





% It may be asked why need the child be a separate entity from the mother at the 
moment injury occurs. Let us suppose a severe injury to the mother through the 
defendant’s negligence before the child is conceived. Asa result the mother’s physical 
condition, generally or specially, is so permanently altered that the subsequently con- 
ceived child is born deformed. Obviously this child can have no right of action. The 
causation is both too intricate and too remote; the opportunity for intervening causes 
is medically immeasurable. 

%3 See 1 BEVEN, NEGLIGENCE, 3 ed., 75. 
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pl. 1. The principal case is apparently the first recorded decision to apply this 
ancient common law doctrine, of absolute liability for trespass to land by 
domestic animals, to the case of domestic fowls. It has been generally assumed 
that they were within the rule. See Cox v. Burbidge, 13 C. B. (N. S.) 430, 438; 
McPherson v. James, 69 Ill. App. 337, 339. At least two courts have refused 
to sustain an action for trespass by fowls, but on the ground that the common 
law rule was not in force in their respective jurisdictions, by virtue of judicial 
decision or of statute. Kimple v. Schaefer, 161 Ia. 659, 143 N. W. 505; Evans 
v. McLalin, 189 Mo. App. 310, 175 S. W. 294. Where this abrogation of the 
common law rule has been effected by means of a fencing statute, the rule is 
held to remain in force as to classes of animals not mentioned in the statute. 
Pacific Livestock Co. v. Murray, 45 Ore. 103, 76 Pac. 1079. But see Evans v. 
McLalin, supra. And where the common law rule is in force, in whole or in 
part, there seems no objection on principle to the inclusion of domestic fowls 
within it, except the general custom in rural communities of allowing chickens 
to range at large. The public interest in the preservation of this custom may 
lead other courts to reach an opposite result. , 


BANKRUPTCY — VOIDABLE PREFERENCES — DEFINITION OF A _ PREFER- 
ENCE. — At a time when all the parties knew that the bankrupt was insolvent, 
but believed it probable that he might later become solvent, the bankrupt 
transferred property to prior creditors by way of security. This occurred 
within four months prior to the filing of the petition in bankruptcy. The 
trustee sought to set aside the transfer as a voidable preference under Section 
60 b, of the Bankruptcy Act. Held, that the transfer cannot be set aside. 
Kennard v. Behrer, 46 A. B. R. 70 (U. S. D. C., N. Y.). 

For a discussion of the principles involved in this case see NOTES, p. 547. 


BILLS AND Notes — CHECKS — ACCEPTANCE BY TELEGRAPH. — X had a 
check drawn on the defendant bank which the plaintiff bank refused to cash. 
He received a telegram from defendant stating, ‘We will protect this check,” 
and in other ways definitely identifying it. On the faith thereof, plaintiff 
cashed the check. Plaintiff now seeks to hold defendant on this alleged ac- 
ceptance by telegraph. Held, that the defendant is liable. Commercial Bank 
of Woodville v. First National-Bank of Morgan City, 86 So. 342 (La.). 

A check is defined as a bill of exchange payable on demand. See N. I. L., 
§ 185. At common law an oral acceptance of an existing bill was valid. Lum- 
ley v. Palmer, 2 Stra. 1000; Pierce v. Kittredge, 115 Mass. 374. But this anom- 
aly was abolished by the Negotiable Instruments Law which provides that an 
acceptance must be in writing, signed by the acceptor. See N. I. L., § 132. 
In the United States the acceptance need not be on the face of the bill but may 
be evidenced by an extrinsic writing. See N. I. L., § 134; Coolidge v. Payson, 
2 Wheat. 66. In England, however, the acceptance must appear on the bill. 
See Brtts oF ExcHANGE Act, § 17 (1), (2). Acceptances by telegraph have 
almost uniformly been held valid under the American statute. Jn re Arm- 
strong, 41 Fed. 381; Selma Savings Bank v. Webster County Bank, 182 Ky. 604, 
206 S. W. 870; Iowa State Savings Bank v. City National Bank, 183 Iowa 1347, 
168 N. W. 148. For the purposes of the Statute of Frauds a telegram is as 
much a writing as isa letter. Ryan v. United States, 136 U.S. 68; see Howley v. 
Whipple, 48 N. H. 487, 488. The signature need not be in the handwriting of 
the acceptor; one which he authorizes or adopts is sufficient. Herrick v. Mor- 
rill, 37 Minn. 250, 33 N. W. 849. Words such as were used in the principal 
case would seem sufficiently to evidence a contract of acceptance. See First 
National Bank v. First National Bank, 210 Fed. 542. Consequently, if the 
bill is properly identified, an acceptance by telegraph seems entirely unobjec- 
tionable and in accord with the best interests of the business world. 
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CHATTEL MorTGAGES — RECORDING AND REGISTRY — REMOVAL OF Goops 

TO ANOTHER STATE WITH MORTGAGEE’S CONSENT. — A chattel mortgage on 
property in Arkansas was given to the plaintiff and duly recorded. With the 
mortgagee’s consent the property was moved to Missouri. There the mort- 
gagor, to secure advances, executed a new mortgage to the defendant who took 
in good faith. Defendant foreclosed, and plaintiff brings replevin. Held, 
that = cannot recover. Geiser Mfg. Co. v. Todd, 224 S. W. 1006 (Mo. 
App.). 
A chattel mortgage, duly recorded in the state where the chattel was situated, 
will normally be valid, even as against bona fide purchasers, in any other state 
towhich the propertyis taken. National Live Stock Bank v. First National Bank, 
203 U.S. 296. Langworthy v. Little, 12 Cush. (Mass.) 109; see Joseph H. Beale, 
Progress of the Law, 33 Harv. L. REv. 15, 16. But in most jurisdictions an 
exception is recognized, as in the principal case, if the mortgagee consented to 
the removal of the property. Jones v. North Pacific Fish Co., 42 Wash. 332, 
84 Pac. 1122; Newsum v. Hoffman, 124 Tenn. 369, 137 S. W. 490. Some juris- 
dictions, however, refuse to recognize this exception, and give effect to the 
mortgage regardless of assent to removal. Cobb v. Buswell, 37 Vt. 337; see 
Greenville Bank v. Evans-Snyder-Buel Co., 9 Okla. 353, 60 Pac. 249. On the 
other hand, there are a few states which go to the opposite extreme, and refuse 
to give effect to the recording, even though the property was removed from the 
state of record without the mortgagee’s knowledge. Allison v. Teeters, 176 
Mich, 216, 142 N. W. 340; Bank v. Carr, 15 Pa. Super. 346. As a practical 
matter the Missouri court would seem to have chosen wisely in adopting the 
distinction taken by the weight of authority. 


ConFLICT OF LAWS — RECOGNITION OF FOREIGN JUDGMENT — RATE OF 
IntEeREST. — The plaintiff applied in Victoria for leave to issue execution 
on a judgment obtained in New Zealand, and furthermore claimed interest on 
the judgment according to the legal rate for New Zealand judgments. Held, 
that the claim be disallowed. Cathie v. Bond, [1920] Vict. L. R. 398. 

This case raises the question whether in a suit on a foreign judgment interest 
on that judgment shall be computed according to the law of the forum, or of the 
place of the original judgment. Some jurisdictions consider such interest as 
part of the remedy, and therefore governed, both as to its allowance and rate, 
by the law of the forum. Hopkins v. Shepard, 129 Mass. 600; Shickle v. Watts, 
94 Mo. 410, 7S. W. 274; Wells Fargo & Co. v. Davis, 105 N. Y. 670, 12 N. E. 42. 
Other courts apply the law of the forum, unless it is shown that the foreign 
jurisdiction provides a rate of interest. See David v. Porter, 51 Ia. 254, 256, 
1 N. W. 528, 530; Reynolds v. Powers, 96 Ky. 481, 485, 29 S. W. 299, 200. 
Finally, the rule in many states, and the one most consonant with the principle 
that damages are a matter of substantive law, is that interest is calculated 
according to the law of the place of the first judgment. Hudson v. Daily, 
13 Ala. 722; Cavender v. Guild, 4 Cal. 250; Britton v. Chamberlain, 234 Il. 
246, 84 N. E. 895. The liability resulting from the defendant’s failure to pay 
the judgment should be reckoned according to interest laws of the jurisdiction 
where that judgment was rendered. Cf. Story, ConFuict or Laws, 5 ed., § 307. 
The principal case repudiates this view. The result is supportable, if at all, 
on the basis of a local statute. See 6 Gro. V, Acts OF PARL., VICTORIA, 
No. 2733, § 186. 


CONSTITUTIONAL LAW — IMPAIRMENT OF THE OBLIGATION OF CONTRACTS — 
REPEAL OF TAX EXEMPTION STATUTE. — At the solicitation of the relator 
and the city of Troy, the New York legislature in 1853 passed an act providing 
that for the purposes of taxation the property of the relator should be esti- 
mated and assessed at the amount of its capital stock, and no more. This act 
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was repealed in 1909. Subsequently a very large assessment was used as the 
* basis of taxing the relator. The latter carried the case to the United States 
Supreme Court on the ground that the repeal was unconstitutional, being a 
law impairing the obligation of contracts. Held that the repeal was constitu- 
tional. People on the Relation of Troy Union R. R. Co. v. Mealy, U.S. Sup. Ct., 
Oct. Term, 1920, No. 63. 

For a discussion of the principles presented by this case, see NOTES, p. 541, 
supra. 


CONSTITUTIONAL LAW — PRIVILEGES AND IMMUNITIES — RIGHT TO RESIDE 
PEACEFULLY IN A STATE — Defendants were indicted in the federal district 
court for Arizona, under Section 19 of the Criminal Code, which provides for 
the punishment of any conspiracy to deprive a citizen of “any right or privilege 
secured to him by the Constitution or laws of the United States.” Defend- 
ants had rounded up several hundred alleged “Reds,” including some who 
were citizens of Arizona, and some who were citizens of other states, and had 
“deported” them to New Mexico, under threat of death should they ever 
return to Arizona. Held, that the indictment be quashed. United States v. 
Wheeler, U. S. Sup. Ct., October term, 1920, No. 68. 

As the acts complained of were those of individuals, and not of a state, no 
attempt to sustain the indictment under the Fourteenth Amendment could 
be successful. United States v. Cruikshank, 92 U. S. 542; Hodges v. United 
States, 203 U.S. 1. But it was urged that Article IV, Section 2, of the Con- 
stitution extended federal protection to such an invasion of fundamental rights 
as was here involved. A few decisions appeared to sanction this view. United 
States v. Blackburn, 24 Fed. Cas., No. 14,603; sée Crandall v. Nevada, 6 Wall. 
(U. S.) 35, 49; see Twining v. New Jersey, 211 U.S. 78, 97. By the weight of 
authority, however, this provision of the Constitution protects only against 
state action, and not against action by individuals. United States v. Harris, 
106 U.S. 629; LeGrand v. United States, 12 Fed. 577. Nor does it apply unless 


there has been discrimination based on state citizenship. Slaughter-House 
Cases, 16 Wall. (U. S.) 36; La Tourette v. McMaster, 104 S. C. 501, 89 S. E. 
398. A statute attempting to extend the federal protection to situations such 
as this has been held unconstitutional. United States v. Harris, supra. The 
principal case is in accord with the great weight of authority. 


ConTRACTS — ANTICIPATORY BREACH — PLACE WHERE CAUSE OF ACTION 
ArIsEs. — The defendant corporation was under contract with the plaintiff 
to manufacture and ship goods in Pennsylvania for transportation to Ohio. 
It repudiated further performance by a letter mailed in Pennsylvania to the 
plaintiff in New York. The plaintiff brought this action in New York. Under 
the code the plaintiff must prove that the cause of action arose in New York, 
in order to establish the court’s jurisdiction. Held, that the court has juris- 
diction. Glynn v. Hyde-Murphy Co., 184 N. Y. Supp. 462. 

A cause of action for a breach of contract arises at the place where there is a 
failure of the performance promised. Hibernia National Bank v. Lacombe, 84 
N. Y. 367. This failure must be where the parties intended performance to 
take place. But the doctrine that repudiation of future performance may be a 
breach introduces an exception. Wester v. Casein Co., 206 N. Y. 506, 100 
N. E. 488. For repudiation is a breach at a time and place never contemplated 
by the contract, unless of course there is an implied promise not to repudiate. 
Such an implied promise is correctly found in a contract to marry. Frost v. 
Knight, L. R. 7 Ex. 111. But it cannot be found, without distortion, in ordi- 
nary commercial contracts. Daniels v. Newton, 114 Mass. 530. The principal 
case strikingly illustrates the inconsistencies which spring from the doctrine of 
anticipatory breach. Granting that doctrine, it seems correct to require actual 
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communication to the promisee rather than to hold the breach complete where 
the promisor sends a message, as was done in Wester v. Casein Co., supra. 
This rule is necessary in view of the cases holding that no repudiation is a 
completed breach until acted on by the promisee. See Rubber Trading Co. v. 
Manhattan Rubber Co., 221 N. Y. 120, 116 N. E. 789; Zuck v. McClure & Co., 
98 Pa. 541. See 3 WILLISTON, ConTRACTS, § 1332. 


CoNTRACTS — RESTRAINT OF TRADE — VALIDITY OF RESTRICTION AGAINST 
CoMPETITION IN EMPLOYMENT Contract. — The plaintiff carried on business 
at K., as a draper, tailor and general outfitter. He entered into a contract with 
the defendant to employ him as head cutter subject to dismissal upon a month’s 
notice. The defendant agreed that upon the termination of his employment 
he would not thereafter carry on the trade of tailor, draper, haberdasher or 
milliner at any place within a radius of ten miles of K. Later the defendant set 
up business as a tailor in breach of the covenant. The plaintiff prays an in- 
junction according to the tenor of the defendant’s covenant. Held, that the 
injunction be denied. Attwood v. Lamont, [1920] 3 K. B. 571. 

It is generally agreed that a contract unreasonably restraining trade will not 
be enforced. Accordingly an employer is not entitled to a covenant going 
beyond what is necessary to prevent the employee from exploiting trade 
secrets and the good will of the business. Eastes v. Russ, [1914] 1 Ch. 468; 
Morris v. Saxelby, [1916] 1 A. C. 688. On the other hand reasonable restraints 
are valid. Diamond Match Co. v. Roeber, 106 N. Y. 473, 13 N. E. 419; see 
Mumford v. Getling, 7 C. B. (N. S.) 305, 319. And even though a contract is 
wider than is permitted, if it is divisible the courts will enforce the valid portion 
of it. This is true where the restraint in the aggregate covers an excessive 
territory. Smith’s Appeal, 113 Pa. St. 579, 6 Atl. 251; Trenton Potteries Co. v. 
Oliphant, 58 N. J. Eq. 507, 43 Atl. 723. So also where the number of occupa- 
tions embraced is too great. Bromley v. Smith, [1909] 2 K. B. 235. Apparently 
the principal case would come under this head. But recent English cases have 
shown great hostility to contracts restricting the freedom of action of dis- 
charged employees and have thrown doubt on the rule of severance as applied 
to such contracts. See Goldsoll v. Goldman, [1914] 2 Ch. 603, 613; Mason v. 
Provident Clothing & Supply Co., [1913] A. C. 724; Morris v. Saxelby, supra. 
But cf. Eureka Laundry Co. v. Long, 146 Wis. 205, 131 N. W. 412. The reason 
for distinguishing between contracts of employees and those of vendors is 
found in the weakness of the bargaining position of the former. Following this 
trend of the law the court in the principal case refuses to regard the illegal 
contract as divisible and refrains from carving out one that the employer 
might legally have made. The tone of the opinion is paternal. But the equi- 
table rules as to mortgages, fraud and penal bonds show this is no novelty to a 
court of equity. 


CoRPORATIONS — CORPORATE POWERS AND THEIR EXERCISE — VALIDITY OF 
DONATIONS BY A CHEMICAL COMPANY TO UNIVERSITIES AND SCIENTIFIC 
Inst1TuTIONS. — The defendant company was incorporated to engage in the 
manufacture of chemicals. The stockholders by resolution authorized a large 
donation to the universities and scientific institutions of the country in further- ~ 
ance of scientific education. It appears as a fact that the donation would 
increase the supply of scientifically trained men available for the company’s 
employment. The plaintiff seeks to enjoin the donation as wlira vires. Held, 
that the proposed donation is valid. Evans v. Brunner, Mond, & Co., [1920] L. J. 
432 (Ch. D.). 

It is well settled that a corporation has in addition to its main powers such 
implied and incidental powers as are needful and appropriate to effectuate 
its express purposes. People v. Pullman Co., 175 Ill. 125, 51 N. E. 664; Central 





556 HARVARD LAW REVIEW 


Ohio Gas Co. v. Capital City Dairy Co., 60 Ohio St. 96, 53 N. E. 711. Though 
it is not within the implied powers to transfer property without consideration, 
yet a transaction is not without consideration if it in any way conduces to the 
advantage of the corporation. See BRIcE, ULTRA VIRES, 3 ed., 180-1. As to the 
validity of such transactions, the courts formerly took a narrow view. See 
Davis v. Old Colony Ry. Co., 131 Mass. 258. But recently a more liberal 
tendency has become apparent. Thus contributions to relief and pension funds 
are held valid. Heinz v. National Bank of Commerce, 237 Fed. 942; Maine v. 
C. B.& Q. R. R. Co., 109 Iowa, 260, 70 N. W. 630. Ani insurance company may 
maintain a hospital for tubercular employees. People v. Hotchkiss, 136 App. 
Div. 150, 120 N. Y. Supp. 649. And a corporation can properly contribute 
to the support of the library, church, and schoolhouse of the factory village. 
Steinway v. Steinway Sons, 17 N. Y. Misc. 43, 40 N. Y. Supp. 718. Moreover, 
in the last analysis the validity of the corporate act depends on all the facts of 
the business. Seer MORAWETZ, PRIVATE CORPORATIONS, 3 ed., § 362. There- 
fore, as there was shown a direct relation between the donation and the securing 
of trained employees, the decision reaches a result that is at once correct and 
desirable. 


DEEDS — DELIVERY, ACKNOWLEDGMENT, AND ACCEPTANCE — DELIVERY 
TO GRANTEE ON A CONDITION CERTAIN TO HAppEN. — The testator handed 
to the plaintiff a closed envelope on which was written, ‘Only to be opened 
in the event of my death.” The envelope contained an acknowledgment under 
seal, witnessed by one person, of a debt owed to plaintiff (for which there was 
in fact no consideration) payable out of a stated fund at the donor’s death. 
Held, that the instrument was invalid because testamentary. Jn re Carile, 
1920 V. L. R. 427. 

When the taking effect of an instrument under seal is conditioned on an 
event certain to happen, two situations arise. If the condition is oral, it is 
generally held that the deed becomes immediately effective, irrespective of the 
grantor’s intent. Chaudoir v. Witt, 174 N. W. 925 (Wis.); Hubbard v. Greeley, 
84 Me. 340, 24 Atl. 799. But if the condition appears on the face of the docu- 
ment, his intent becomes material to its validity as a deed. If he intended 
that no rights pass with the manual transfer, the intent necessary to constitute 
a present delivery is absent, and if the grantor dies before the condition hap- 
pens the instrument is void unless supportable as a will. Crocker v. Smith, 
04 Ala. 295, 10 So. 258; Terry v. Glover, 235 Mo. 544, 139 S. W. 337. But if 
he intended to pass presently an interest which should become operative in 
futuro the deed is valid though the grantor reserve a life estate. Hathaway v. 
Cook, 258 Ill. 92, ror N. E. 227; Jones v. Caird, 153 Wis. 384, 141 N. W. 228; 
Thomas v. Williams, 105 Minn. 88, 117 N. W. 155. Yet even in such case the 
deed may contravene the statute of wills if the grantor retains such control 
over the property that he has the substantial right to dispose of it during his 
life. McEvoy v. Boston Five Cents Savings Bank, 201 Mass. 50, 87 N. E. 465. 
The court having correctly found in the principal case that delivery was in- 
tended to be consummated on the grantor’s death, the deed was consequently 
testamentary and the plaintiff could take nothing. 


EstoprpEL — EstopreL In Pais — WHETHER SOVEREIGN May BE Es- 
TOPPED.— A statute authorized the Secretary of the Navy to sell certain 
vessels to the highest bidder, unless otherwise directed by the President. The 
President directed the Secretary to sell at “such price as he shall approve.” 
Bids were received in response to an advertisement of sale to the highest 
bidder. By mistake the highest bidder was overlooked and a bill of sale was 
executed to a lower bidder, the government retaining possession of the vessel. 
Later the highest bidder claimed the vessel and the United States filed a bill 





RECENT CASES 557 


of interpleader. Held, that the highest bidder is entitled to the vessel. United 
States v. Levinson, 267 Fed. 692 (C. C. A.). 

It is not an unreasonable interpretation of the facts that the Secretary was 
by law bound to sell to the highest bidder. Under this view, the case is sup- 
portable on the proposition that those who deal with public officers are pre- 
sumed to know the extent of their authority. See Filor v. United States, 
9 Wall. (U.S.) 45; Dement v. Rokker, 126 Ill. 174, 199. Under a different view, 
namely, that the President’s order allowed the Secretary to select the buyer at 
his discretion, the case might raise the question whether a sovereign is subject 
to estoppel in pais. While estoppel by deed or by record may be set up against 
the sovereign, the courts are reluctant to allow equitable estoppel. See 19 
Harv. L. Rev. 126. In strong enough cases, however, it has been held that 
considerations of justice between the immediate litigants might override the 
argument of public policy and estoppel im pais be allowed. Walker v. United 
States, 139 Fed. 409. It is submitted that the essence of estoppel is unfairness 
to one party, and if it is to be allowed against the sovereign at all, it is unsound 
to distinguish between degrees of unfairness or kinds of estoppel. Only where 
the application of the doctrine would impair an inherent sovereign attribute 
of the state should the state be free from its operation. See Chicago, etc. Ry. 
Co. v. Douglas County, 134 Wis. 197, 114 N. W. 511. 


FALSE PRETENSES — PROMISE MADE WITH INTENT NOT TO KEEP AS A 
MISREPRESENTATION OF Fact. — The defendant obtained money from farmers 
in supposed payment for groceries, by declaring that he would immediately 
send in their orders to the wholesale grocers whom he represented, for filling 
and shipment by them. The defendant never sent in the orders, and absconded 
with the money. Evidence was admitted to show that he had never intended 
to send them in, and he was convicted of obtaining money by false pretenses. 
Held, that the conviction be reversed. Helsey v. State, 193 Pac. 50 (Okla.). 

A false statement as to one’s intention is a misrepresentation of fact suffi- 
cient to serve as the basis of an action for fraud. Edgington v. Fitzmaurice, 
29 Ch. D. 459; Adams v. Gillig, 199 N. Y. 314, 92 N. E. 670. Furthermore 
the making of a promise which the promisor, at the time of making, does not 
intend to keep, is held to be a misrepresentation of his intention, for the pur- 
poses of a civil action. Langley v. Rodriguez, 122 Cal. 580, 55 Pac. 406; Sallies 
v. Johnson, 85 Conn. 77, 81 Atl. 974. For the purposes of the criminal law, 
some courts have taken the first step, and have declared a misrepresentation 
of intention to be sufficient basis for a prosecution for obtaining money by 
false pretenses. State v. Dowe, 27 Ia. 273; State v. Cowdin, 28 Kan. 269. See 
Queen v. Gordon, 23 Q. B. D. 354, 360. The criminal courts have hesitated, 
however, to hold that a promise not intended to be kept is a misrepresentation 
of fact. Commonwealth v. Althause, 207 Mass. 32, 93 N. E. 202. But see 
Regina v. Jones, 6 Cox C. C. 467, 469. The reason is, probably, the fear of a 
tendency to regard every promise subsequently broken, as having been made 
with an intention not to keep it. But this would seem to be sufficiently guarded 
against by the requirement, in criminal cases, of proof beyond a reasonable 
doubt. The civil cases show that a false statement of this sort is as dangerous 
to the general security of transactions as any other false representation. Only 
a very narrow interpretation of the criminal statutes has let it go unpunished. 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PuBLIC PoLIcy — AGREEMENT 
TO ARBITRATE ALL DIFFERENCES — EXECUTED AWARD. —A contract pro- 
vided that all disputes arising under it should be settled by submission to 
arbitrators. Disputes so arising were submitted and an award granted. In 
an action to enforce the award the defendant contends that the contract pro- 
vision and hence the award is invalid as ousting the jurisdiction of the 
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poy; il that the award is unenforceable. Conant v. Arsenault, 111 Atl. 
578 (Me.). 

By the overwhelming weight of authority an unexecuted agreement to arbi- 
trate all claims arising out of a contract will be no bar to an action on the 
contract, as the agreement ousts the jurisdiction of the courts. Thompson v. 
Charnock, 8 T. R. 139; Bauer v. International Waste Co., 201 Mass. 197, 87 
N. E. 637; Williams & Bro. v. Branning Mfg. Co., 154 N. C. 205, 70S. E. 290. 
This rule seems based on the ancient desire of the courts to get and keep juris- 
diction, and has not escaped criticism. See Scott v. Avery, 5 H. L. C. 811, 852; 
United States Asphalt Refining Co. v. Trinidad Lake Petroleum Co., 222 Fed. 
1006, 1007; see also 3 WILLISTON, ConTRACTS, §§ 1719, 1724. Statutes show 
that public policy now favors such arbitration agreements. See NEw York, 
Cop. Civ. Proc. § 2366; ARBITRATION Act, 52-53 Vict. c. 49. But at all 
times when the arbitration has been followed by an award, the award has 
bound the parties and has operated to merge the cause of action, thus barring 
further claims on the contract. Burchell v. Marsh, 17 How. (U. S.) 344; Kid- 
well v. Baltimore & O. R. R. Co., 11 Gratt. (Va.) 676. This is so even if the 
arbitrators decide on a pure question of law, a clear ousting of the court’s 
jurisdiction. Ching v. Ching, 6 Ves. Jr. 282; Steff v. Andrews, 2 Madd. 6. 
The principal case by denying recovery on an executed award is squarely op- 
posed to reason, authority, and business convenience. The case if followed 
would mean that the parties could speculate at will on an award, accepting or 
rejecting it as its result proved favorable or not. 


INFANTS — UNBORN CHILDREN — RIGHTS OF UNBORN CHILDREN IN THE 
Law oF Torts. — While the plaintiff was en venire sa mére, his mother fell 
into a coal hole, negligently left unguarded by the defendant. Thereby the 
plaintiff was injured for life, and after birth sues for damages. Held, that the 
defendant’s demurrer be overruled. Drobner v. Peters, 184 N. Y. Supp. 337. 

For a discussion of the principles involved in this case, see NOTES, p. 549, 
supra. 


INTERNATIONAL LAw — PrizE — CARGO OF NEUTRAL VESSELS. — A cargo 
of magnesite was sold to the Dutch claimants by a corporation organized in 
Holland, but controlled by German shareholders. One half the purchase price 
was paid, and all risk of loss including loss by capture was to be borne by the 
purchasers. But if the goods should on inspection prove unsuitable for their 
business they could refuse to accept them. While en route to Holland in 
Dutch vessels, the cargo was seized by the British. Held, that the cargo is 
lawful prize. The Vesta, [1920] P. 385. 

Under the modern English view the character of a corporation is determined 
by the nationality of its shareholders. Daimler Co. v. Continental Tyre & Rubber 
Co. [1916] 2 A. C. 307; The Hamborn, {1919] A. C. 993. Hence in order to 
defeat the right of prize it was necessary for the vendor to divest itself of all 
right, title, and interest in the goods. The Ariel, 11 Moo. P. C. 119. See 7 
Moore, Dice. Int. Law, § 1184. Under the contract of sale by which all right to 
the goods and all risk of loss passed to the buyer, it is difficult to find a beneficial 
interest reserved in the seller. The mere right of the buyer to disclaim did not 
resesve an interest in the goods to the seller, since under the agreement there 
could be no disclaimer unless the goods were unsatisfactory, and then only at 
the option of the buyer. But even though the court’s decision had been correct 
that an interest in the goods was reserved in the seller, the goods should never- 
theless be protected since they were being transported in neutral vessels and 
were not contraband. See “Declaration of Paris,” 7 Moore, Dic. Int. Law, 
§ 1195. The only justification for the decision, therefore, is that the goods were 
made lawful prize by the English Reprisal Orders. See “Orders in Council,” 
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March 11, 1915, PULLING, MANUAL OF Emer. LEcIs., Supp. III, 513. These 
reprisal orders, though entirely legal as against the enemy, are of no more than 
doubtful binding force upon the Prize Court in so far as they deprive neutrals 
of their rights under international law. See The Zamora, [1916] 2 A. C. 77, 90. 
If they do thus destroy the rights of neutrals, they are undoubtedly a fit subject 
for diplomatic protest. See “Note of Secy. of State to Ambassador W. H. 
Page,” Oct. 21, 1915, 10 AM. JouRN. INT. Law, 73, 84. See also 52 Law JouRN. 
146; PAGE, WAR AND ALIEN ENEMIES, 2 ed., 57. 


INTERSTATE COMMERCE — WHAT CONSTITUTES INTERSTATE COMMERCE — 
PROFESSIONAL BASEBALL. — Action for damages under the Sherman Anti- 
Trust Act against the professional baseball leagues on the ground that they 
were, through their contracts with players, acting in restraint of interstate 
trade. Held, that professional baseball is not trade within the meaning of the 
Act. The National League of Professional Baseball Clubs, National Exhibition 
Co. et al. v. The Federal Baseball Club of Baltimore, Inc., 48 Wash. L. Rep. 
819 (D. C.). ° 

Congress has power to regulate commerce among the several states. Seé 
Const., Art. 1, § 8. Early decisions under the commerce clause, seeking to 
determine what activities it included, seemed to embody a sale as the essence 
of interstate commerce. See Paul v. Virginia, 8 Wall. (U. S.) 168, 183. The 
fallacy of that view has been pointed out. See Cooke, THE COMMERCE CLAUSE 
IN THE FEDERAL CONSTITUTION, §§ 7-9. It has led to one palpably incorrect 
decision. See Smith v. Jackson, 103 Tenn. 673, 54 S. W. 981. The federal 
power to regulate was crystallized in the Sherman Anti-Trust Act of 1890, 
which prohibits the restraint of interstate commerce. See 26 Stat. AT L. 209; 
3 U.S. S. A. 559. It has always been recognized that federal regulation was 
not intended to embrace every detail of interstate commercial activity. See 
Hooper v. California, 155 U.S. 648, 655. Thus, under the act, the presenta- 
tion of grand opera by a company on tour has not been considered interstate 
commerce. Metropolitan Opera Co. v. Hammerstein, 162 App. Div. 691, 147 
N. Y. Supp. 532. The same is true of producing plays in various states. People 
v. Klaw, 55 Misc. 72, 106 N. Y. Supp. 341. The true criterion by which to test 
the act’s applicability has been laid down by Judge Learned Hand: Is the in- 
terstate feature essential or incidental to the business involved? See Marienelli 
v. United Booking Offices, 227 Fed. 165, 170. That the interstate shipment of 
players and paraphernalia is perforce interstate commerce does not bring the 
leagues therefore within the act. In baseball, the game’s the thing, not the 
transportation incidental thereto. American Baseball Club of Chicago v. Chase, 
86 Misc. 441, 149 N. Y. Supp. 6, accord. 


JupcMENT — SETTING ASIDE AND VACATING JUDGMENTS — NEGLIGENCE 
or ATTORNEY. — A statute provides that a court may vacate a judgment taken 
against a party on account of his “mistake, inadvertence, surprise, or excus- 
able neglect.”” (Burns Inp. StatuTEs, 1914, § 405.) The attorney for the 
defendant relied on information given him by another attorney and did not 
appear at the time fixed for trial. The trial was called in his absence and 
judgment was given by default. Immediately thereafter the defendant ap- 
peared, set out a meritorious defense, and applied to have the judgment -va- 
cated. The application was overruled. Held, that the judgment be affirmed. 
Krill v. Carlson, 128 N. E. 612 (Ind.). 

The majority of the courts in the United States regard the negligence of 
the attorney as the negligence of the client and refuse to vacate a judgment 
caused by the negligence of the attorney. Welch v. Challen, 31 Kan. 696, 3 Pac. 
314; Kreite v. Kreite, 93 Ind. 583; Lindsey v. Goodman, 57 Okla. 408, 157 Pac, 
344. See 1 BLACK, JUDGMENTS, 2 ed., § 341. In at least two jurisdictions, 
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however, a judgment caused by the attorney’s negligence will be vacated if the 
party has a meritorious defense. See Gideon v. Dwyer, 40 N. Y. Supp. 1053; 
Gallins v. Globe Rutgers Fire Ins. Co., 174. N. C. 553, 94S. E. 300. And recently 
jurisdictions that formerly followed the rule of refusing to vacate judgments 
when the attorney was negligent have created exceptions in extreme cases. 
See Patterson v. Uncle Sam Oil Co., 101 Kan. 40, 165 Pac. 661; Southwestern 
Surety Co. v. Treadway, 113 Miss. 189, 74 So. 143. Other jurisdictions, where 
justice demanded it, have gone a long way to vacate judgments by construing 
the negligence of the attorney as “excusable neglect.” Reilley v. Kinkead, 
181 Ia. 615, 165 N. W. 80; Citizens Bank v. Branden, 19 N. D. 480, 126 N. W. 
102; Nelson v. Minder, 41 S. D. 150, 169 N. W. 549. It seems that, in the 
interest of justice between the parties, the lower court in the present case 
might well have construed the doubts in favor of tke application and vacated 
the judgment. See Miller v. Carr, 116 Cal. 378, 48 Pac. 324. But in such a 
case the lower court must be given a wide discretion, and the refusal of the 
upper court to reverse is therefore justified. See Rogers v. Cummings, 11 Ia. 
4593 ae v. Smith, 133 Mo. 618, 34 S. W. 864. See 1 FREEMAN, JUDGMENTS, 
4 ed., § 106. 


LETTERS OF CREDIT — VALIDITY — RELATION OF THE BUYER-SELLER CON- 
TRACT TO THE LETTER OF CREDIT. — The defendant issued a letter of credit 
addressed to a seller payable on performance of a contract between the seller 
and the buyer. The defendant refused payment on the ground that the sales 
contract had become impossible of performance. Held, that this is no defense 
to the letter of credit. American Steel Co. v. Irving National Bank, 266 Fed. 41 
(C. C. A., 2d Circ.). 

A buyer and seller entered into a contract for the manufacture and sale of 
goods, the conditions of which were that the buyer should procure from the 
National City Bank a letter of credit addressed to the seller, that shipments 
and payments should be made by instalments, that the seller should draw on 
the bank upon shipment of each instalment, and that if any shipment should 
be delayed a specified length of time the buyer had the option of cancelling 
that instalment. The letter of credit was accordingly procured. Subsequently 
the seller was unable to supply one shipment, and the buyer exercised his 
option of cancellation. The buyer sought to enjoin the seller from drawing 
that particular draft and the bank from paying it. Held, that the injunction 
be denied. Frey & Son v. Sherburne & Co. and the National City Bank, 184 
N. Y. Supp. 661. 

For a discussion of the principles involved in these cases, see NOTES, p. 533, 
supra. 


LIMITATION OF ACTION — NEW PROMISE — EFFECT OF ACCOUNT STATED — 
Account STATED BY RETENTION. — A statute requires that a new promise, 
to take a debt out of the statute of limitations, must be in writing. (Mont. 
Cope Civ. Proc., § 555.) The defendant became indebted to the plaintiff for 
goods sold and delivered. Shortly afterwards the plaintiff rendered an account 
which the defendant retained without objecting. In an action the defendant 
pleads the statute of limitations. The statutory period has run from the date 
of the original debt but not from the date of the account stated. Held, that the 
statute is not a defense. O’Hanlon Co. v. Jess, 193 Pac. 65 (Mont.). 

It is generally held that the retention of an account rendered, without objec- 
tion, is evidence of an assent thereto, creating an account stated. Baltimore & 
Ohio Ry. v. Berkeley Springs Ry., 168 Fed. 770; Locke v. Woodman, 216 S. W. 
1006 (Mo. App.). A distinction should be drawn between an account stated 
as a computation and one stated as a compromise. The former constitutes a 
new promise to pay a prior indebtedness. Chase v. Trafford, 116 Mass. 529. 
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The latter constitutes a new contract, complete with present consideration. 
See 3 WILLISTON, ConTRACTS, § 1862. The statutory requirement that a new 
promise be in writing should apply only to the former. Devine v. Murphy, 
168 Mass. 249, 46 N. E. 1066. This distinction is not consistently drawn, but 
is suggested in several cases. See Delabarre v. McAlpin, 101 App. Div. 468, 
471, 92 N. Y. Supp. 129, 131. If a new promise must be in writing, it should 
be entirely immaterial, on principle, whether it was made before the original 
indebtedness was barred, or after. Wells v. Moor, 42 Tex. Civ. App. 47, 93 
S. W. 220; Matter of Goss, 98 App. Div. 489, 90 N. Y. Supp. 769. But a number 
of cases agree with the principal case in holding that the requirement does not 
apply to an account which was stated before the statute had run upon the 
prior indebtedness. Fox v. Patachnikoff, 75 Misc. 113, 132 N. Y. Supp. 840; 
Auzerais v. Naglee, 74 Cal. 60, 15 Pac. 371. 


ManpaAmus — Acts SUBJECT TO MANDAMUS — INJUNCTION IMPROPERLY 
DENIED MAy BE OBTAINED BY MANDAMus. — The plaintiff’s building en- 
croached upon a public street. A judgment was obtained ordering its abate- 
ment as a public nuisance. The municipal council passed an ordinance granting 
title to the street to the plaintiff in exchange for other land. The plain- 
tiff’s application for a temporary injunction restraining the execution of the 
judgment was denied. The plaintiff then applied for a writ of mandamus 
ordering the lower court to issue the injunction. Held, that the writ of man- 
a will lie. State ex rel. Ruddock Orleans Cypress Co. v. Knop, 86 So. 493 

La.). 

Mandamus will not lie if there be any other adequate remedy, such as appeal 
or writ of error. Ex parte Virginia Commissioners, 112 U. S. 177; People v. 
Crennan, 141 N. Y. 239, 36 N. E. 187. A public officer cannot be mandamused 
to perform duties involving the use of discretion. Secretary v. McGarrahan, 
9 Wall. (U. S.) 298; People v. Commissioners, 149 N. Y. 26, 43 N. E. 418. The 
Louisiana Code substantially embodies these two principles. See GARLAND’S 
REVISED CopE OF PRACTICE OF LouISIANA, Art. 831, 837. It does not appear 
that the plaintiff’s remedy by appeal would have been inadequate. Moreover, 
the granting or. withholding of an injunction by a court is not regarded as a 
ministerial act. McMillen v. Smith, 26 Ark. 613. See HicH, EXTRAORDINARY 
LEGAL REMEDIES, 3 ed., 181. The Louisiana courts, however, have ruled 
persistently that when a plaintiff presents a case plainly calling for injunctive 
relief, it is but a ministerial act to grant the injunction. State v. Young, 38 La. 
Ann. 923; State v. Judge, 40 La. Ann. 206, 3 So. 561; see State v. Judge, 36 La. 
Ann. 578, 580-582. These decisions ignore the fact that the determination of 
what is the proper law in a particular case necessitates the exercise of judg- 
ment —the criterion of a discretionary act. An injunction does not issue 
mechanically as an automobile license upon the fulfillment of the requirements 
of a specified statute. It is difficult to support the principal case. 


MARRIAGE — VALIDITY — CommMon-LAwW MARRIAGE — MISTAKE AS TO Ex- 
ISTENCE OF PRIOR MARRIAGE BETWEEN THE PartIES.—A man divorced 
from his former wife induced her, by a false statement that he had not procured 
a divorce, to resume marital relations with him. Held, that the woman is 
sg : a widow’s interest in his estate. Wandall’s Estate, 77 Leg. Intell. 
925 (Pa.). 

The fundamental principle of all marriage is mutual consent. Great Northern 
Railway Co. v. Johnson, 254 Fed. 683; Dorgeloh v. Murtha, 92 Misc. 279, 156 
N. Y. Supp. 181. See 1 Howarp, History oF MATRIMONIAL INSTITUTIONS, 201. 
But if one party, apparently consenting, thereby induces the other party 
reasonably to enter a matrimonial relation with him, his lack of actual consent 
will not invalidate the marriage. Williams v. Kilburn, 88 Mich. 279, 50 N. W. 
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293. Sothere might be a valid marriage in this case, although the man’s actual 
intent probably was to induce cohabitation without marriage. See 1 BisHop, 
MARRIAGE, DIVORCE, AND SEPARATION, §§ 327, 334. The woman, however, did 
not consent to get married, for she supposed herself already married to this man. 
But she did intend to maintain presently and permanently a marital, not an 
illicit, relation with him. Such consent should be sufficient for a common-law 
marriage. Matter of Sheedy, 189 App. Div. 582, 178 N. Y. Supp. 863. See 1 
BisHop, MARRIAGE, DIVORCE, AND SEPARATION, § 301. The same kind of 
consent is involved where the marital relation continues after the impediment 
to a previous invalid marriage is removed, and these are generally held valid 
common-law marriages. Erwin v. Nolan, 217 S. W. (Mo.) 837; Sims v. Sims, 
85 So. (Miss.) 73. See 27 Harv. L. REv. 378. The question is a practical one 


and the practical answer of the principal case should prevail over logical 
refinements. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION — ILLEGAL EmpLoy- 
MENT — LIABILITY OF CHARITABLE INSTITUTION. — The plaintiff, a minor, was 
employed by a hospital. While engaged in certain work in violation of a child 
labor statute, she was injured through the negligence of her employer in failing 
to provide safe appliances with whick to work. She sought to recover under the 
Workmen’s Compensation Act. Héld, that she may do so. Wargo v. State 
Workmen’s Insurance Fund, 68 Pitt. L. J. 661 (Pa.). 

It is generally held that one who is illegally employed is not within the 
Workmen’s Compensation Acts. Kemp v. Lewis, [1914] 3 K. B. 543; Messmer 
v. Industrial Board, 282 Ill. 562, 118 N. E. 993. Ide v. Faul & Timmins, 179 
App. Div. 567, 166 N. Y. Supp. 858, contra. This rule is followed in Pennsyl- 
vania. Lincoln v. National Tube Co., 68 Pitt. L. J. (Pa.) 102. However, the 
injured person has a remedy at common law, in the ordinary case. Strafford v. 
Republic Iron Co., 238 Ill. 371, 87 N. E. 358; Braasch v. Michigan Stove Co., 
153 Mich. 652, 118 N. W. 366. Hence there is no great injustice in denying 
compensation. But here the employer was a charitable institution. The older 
cases allowed no recovery against such an institution for torts, on the ground 
that the trust property could not be taken to pay a judgment. Fordyce v. 
Library Association, 79 Ark. 550, 96 S. W. 155; Farrigan v. Pevear, 193 Mass. 
147, 78 N. E. 855. The later authorities, however, hold charitable institutions 
liable for torts to their employees in the same manner as private employers. 
McInerny v. Hospital Association, 122 Minn. 10, 141 N. W. 837; Hewett v. 
Aid Association, 73 N. H. 556, 64 Atl. 190; Armendarez v. Hotel Dieu, 145 S. W. 
(Tex. Civ. App.) 1030. This seems the better view. See 31 Harv. L. REv. 479. 
But Pennsylvania has clung to the older doctrine. Fire Insurance Patrol v. 
Boyd, 120 Pa. St. 624, 15 Atl. 553; Gable v. Sisters of St. Francis, 227 Pa. St. 254, 

75 Atl. 1087. Hence, in the principal case, the plaintiff had no remedy at 
common law. The court said that, in order to prevent injustice, she would be 
allowed to recover under the Workmen’s Compensation Act, contrary to the 
usual rule in cases of illegal employment. The result is desirable, although 
reached in a rather arbitrary way. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION AcTS — NEGLIGENT 
EMPLOYER’S RIGHT TO REIMBURSEMENT FROM TORTFEASOR. — The plaintiff 
was injured in the course of his employment by the concurring negligence of his 
employer and the defendant. Compensation was awarded him. The Work- 
men’s Compensation Act provided that when a third person was liable to the 
employee for the injury the employer should be subrogated to the right of the 
employee against the third person to the extent of the compensation payable. 
(7 Purpon’s Pa. Dicest, 13 ed., 7785.) The plaintiff claimed his full damages 
in the interest of himself and his employer. Held, that the defendant is liable 
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for the plaintiff’s full damages. Kerper v. Counties Gas & Electric Co., 77 Leg. 
Intell. 868 (Pa.). 

Under the acts as originally framed, a non-negligent employer could not re- 
cover from a third party whose negligence caused him to pay compensation to 
an employee. Interstate Telephone Co. v. Public Service Electric Co., 86 N. J. L. 
26, 90 Atl. 1062; see 28 Harv. L. REv. 307. The mischief of this doctrine lay 
in imposing liability without fault on the employer while the negligent third 
party escaped. To relieve this situation the so-called subrogation clauses were 
inserted in the acts. A case where the party seeking reimbursement is himself 
negligent is not within the reason of this remedy. Moreover, to hold the 
statute applicable here is to subvert the principle that there can be no indemnity 
between joint tortfeasors. Central of Georgia R. R. Co. v. Macon R. R. & 
Light Co., 9 Ga. App. 628, 71 S. E. 1076; Union Stockyards Co. v. Chicago R. R. 
Co.,196 U. S.217. The literal words of a statute must be construed in the light 
of its intent. Holy Trinity Church v. United States, 143 U. S. 457; see BLACK, 
INTERPRETATION OF LAws, 2 ed., 68. Subrogation should therefore be denied 
the employer and the employee allowed to recover only his damages minus 
the pro tanto satisfaction of the compensation. The Emilia S. De Perez, 248 Fed. 
480. Indeed, some of the subrogation clauses expressly exclude cases where the 
employer was himself negligent. See 1917 Hurp’s Itt. Rev. Stat., c. 48, 
§ 152b. In England, indemnity from the negligent third person is apparently 
regarded as an independent right.of the employer. See BEVEN, EMPLOYERS’ 
LiaBILITy, 4 ed., 696. Accordingly, where the employer is also negligent 
recovery is denied. Cory & Son v. France, Fenwick & Co., [1911] 1 K. B. 114. 
But the American authority is in accord with the principal case. Otis Elevator 
Co. v. Miller & Paine, 240 Fed. 376; Shreveport v. Southwestern Gas Co., 145 La. 
680, 82 So. 785. 


PHYSICIANS AND SURGEONS — LIABILITY OF PHYSICIAN FOR NEGLIGENCE 
oF AssISTANT. — Defendant doctor was treating the plaintiff with hypodermic 
injections. During defendant’s absence on vacation his woman office assistant 
administered the hypodermic, according to his prior instructions. The as- 
sistant negligently broke off and left the needle in the plaintiff’s arm with seri- 
ous resulting injury. Held, the plaintiff may recover. Mullins v. Du Val, 104 
S. E. 513 (Ga.). 

The line between an agent and an independent contractor is not always 
easy to draw. In general the test is whether the employer retains control and 
supervision of the details of the work, or merely can demand the result. See 
Harrison v. Collins, 86 Pa. 153; Morgan v. Smith, 159 Mass. 570; MECHEM, 
AcEncy, § 747. A doctor, for example, has no control over the details of the 
work of some one he recommends as a substitute when he goes away, and ac- 
cordingly the substitute is held to be an independent contractor. Moore v. 
Lee, 211 S. W. 214 (Tex.); Keller v. Lewis, 65 Ark. 578, 47 S. W. 755. The 
same principle applies to a post-operative hospital nurse or an associate physi- 
cian during an operation. Humnner v. Stevenson, 122 Md. 40, 89 Atl. 418; 
Morey v. Thybo, 199 Fed. 760. But in the principal case the assistant is sub- 
ject to her employer’s control, whether exercised or not, and in carrying out 
in detail his instructions is an agent. Hancke v. Hooper, 7 C. & P. 81. 


PROXIMATE CAUSE — UNFORESEEN RESULTS — SuicmpE CAvsED By IN- 
SANITY. — A workman received an injury to his hand. Asa result of depression 
he became insane and committed suicide. Held, that his dependents can re- 
cover under the Workmen’s Compensation Act. Marriott v. Maltby Maine 
Colliery Co. 37 T. L. R. 123 (C. A.). 

, The case is in conformity with the generally accepted rule that when the 
immediate cause of an injury is itself directly caused by an act, that act is the 
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proximate cause of the injury. Scott v. Shepherd, 2 Wm. Bl. 892; Isham v. Dow, 
70 Vt. 588, 41 Atl. 585. A few American courts have refused to follow this 
rule when the actual result could not have been foreseen. Ryan v. N.Y. Central 
R. R., 35 N. Y. 210; Wood v. Pennsylvania R. R., 177 Pa. St. 306, 35 Atl. 699. 
And for this reason some American courts deny recovery for death due to 
insanity or mental disorder. Sheffer v. Washington, &c. Ry., 105 U. S. 249; 
Stevens v. Steadman, 140 Ga. 680, 79 S. E. 564. But since foreseeability of 
result is not the proper test of proximate causation these cases must be regarded 
as unsound. See J. H. Beale, ‘The Proximate Consequences of an Act,” 
33 Harv. L. REv. 633, 644. See also 27 Harv. L. REv. 394. Anda more recent 
American case properly allowed recovery under a Workmen’s Compensation 
statute for death by suicide due to insanity. Re Sponatski, 220 Mass. 526, 108 
N. E. 466. Foreseeability properly has a place in proximate causation: only 
when an independent force — 7. e., a force not caused by the original force — 
has intervened. See Jde v. Boston R. R., 83 Vt. 66, 74 Atl. 401; Gilman v. 
Noyes, 57 N. H. 627 See also 33 Harv. L. REv. 650. The true test in the 
cases where insanity causes death is whether the insane man exercised any 
volition in bringing about his own death. If he did, the act causing insanity 
isa remote cause only. Daniels v. New York, &c. R. R., 183 Mass. 393, 67 N. E. 
424; Withers v. London R. R., [1916] 2 K. B. 772. 


TAXATION — GENERAL LIMITATIONS ON, THE TAXING POWER — PERSONAL 
Tax ImposED ON NONRESIDENT PRESENT WITHIN THE STATE. — An Alaska 
statute imposed an “annual” tax of $5 on “each male person” (with certain 
exceptions) within the territory and provided that it should be deducted by 
employers from the wages of employees who were subject to and had failed to 
pay the tax. Libellant, who was domiciled in California, was for three months 
during which the tax fell due employed in the fishing industry in Alaska. He 
did not pay the tax and left the territory. Thereafter respondent, his employer, 
paid the tax and deducted it from his wages which were payable in California. 
Held, that the tax was valid and the deduction proper. Alaska Packers’ Ass’n. 
v. Hedenskoy, 267 Fed. 154. 

For a discussion of the principles involved in this case, see NOTES, p. 542, 
supra. 


TAXATION — PARTICULAR ForMS OF TAXATION — INCOME TAX — APPRE- 
CIATION IN VALUE OF PROPERTY AS INCOME. — A taxpayer sold bonds acquired 
before March 1, 1913, the effective date of the Sixteenth Amendment, at an 
advance over the market value of the bonds on that date. In accordance with 
a provision of the Income Tax Act of 1916 a Collector of Internal Revenue 
taxed this excess as income for 1916, the year of the sale. Held, that such in- 
crease in value is not income and that the tax is unconstitutional. Brewster v. 
Walsh, 268 Fed. 207 (Conn.). 

For a discussion of this case, see NOTES, p. 536, supra. 


Torts — LIABILITY WITHOUT INTENT OR NEGLIGENCE — OPERATION OF 
DEFECTIVE AUTOMOBILE. — Defendant bought a twelve-year old automobile. 
His servant inspected the car and started home with it. Because of a latent 
and undiscovered defect, the steering gear suddenly loosened, the car swerved, 
and plaintiff was injured. By the finding of the court there was no negligence 
in the inspection or driving of the car. Held, that the plaintiff recover. 
Hutchins v. Maunder, 37 T. L. R. 72 (K. B.). 

The rule of Rylands v. Fletcher has been liberally interpreted in England 
and many of the United States. See Charing Cross Supply Co. v. London 
Hydraulic Power Co., [1914] 3 K. B. 772; Musgrove v. Pandelis, [1919] 2 K. B. 43; 
Bradford Glycerine Co. v. Mfg. Co., 60 Ohio St. 560. But it has been applied 
only to things which have an inherent tendency to break forth and do damage. 
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See The European, 10 P. D. 99, 101. See also CLERK & LINDSELL, Torts, 
3 ed., 413. Although the principal case attempts to distinguish between 
“defective” and “sound” automobiles it, in effect, extends this absolute lia- 
bility to all accidents caused by internal breakage occurring in the operation 
of all automobiles, though these in themselves are not dangerous instrumen- 
talities. See Lewis v. Amorous, 3 Ga. App. 50, 55, 59 S. E. 338, 340; Tyler v. 
Stephan’s Adm’x, 163 Ky. 770, 772, 174 S. W. 790, 791. But see Ingraham v. 
Stockamore, 63 Misc. 114, 116, 118 N. Y. Supp. 399, 401; Texas Co. v. Veloz, 
162 S. W. (Tex.) 377, 379. Whether this extension, in derogation of the recog- 
nized test of liability in affirmative action, is justifiable is largely a matter of 
policy. The difficulty of proving negligence in increasingly frequent automobile 
accidents favors it. But the social interest in the free use of the highways 
might justify considering accidents occurring without negligence, a risk of 
the highway. See Nason v. West, 31 Misc. 583, 586, 65 N. Y. Supp. 651, 652; 
Indiana Springs Co. v. Brown, 165 Ind. 465, 468, 74 N. E. 615, 616. Allied 
questions, such as vicarious liability for the use of automobiles, have been 
dealt with by statutes in some states. See 1915 Micu. Pus. Acts, No. 302, 
§ 29; 1905 TENN. Acts, c. 173, § 5. It seems preferable to leave such an innova- 
tion to the legislature. The actual facts of the principal case may, however, 
show real negligence and the decision be therefore unobjectionable. See Jvins v. 
Jacob, 245 Fed. 892. 


VESTED, CONTINGENT, AND FUTURE INTERESTS — CONTINGENT REMAIN- 
DERS— REARRANGEMENT AND PRESERVATION OF EsTATEs. — A testator devised 
lands to trustees to the use of the plaintiff for life, remainder to the plaintiff’s 
first and other sons successively in tail male, remainder to the defendant for 
life, remainder to the defendant’s first and other sons successively in tail male, 
ultimate remainder to the testator’s own right heirs. The plaintiff was also 
the heir-at-law. By a subsequent codicil the testator revoked the life-estate 
and “all other benefits” given to the plaintiff. At the testator’s death, the 
plaintiff had had no son. A dispute arose between the plaintiff as heir-at-law 
and the defendant as to the rents and profits. Held, that until the plaintiff 
has a son the defendant is entitled. In re Conyngham, [1920] 2 Ch. 495. 

The result of the principal case is to change the contingent equitable in- 
terest of the plaintiff’s unborn son into an executory devise, and to allow the 
defendant’s estate to take effect at once, subject to that devise. An early 
case, though concerning limitations created inter vivos, in effect refused to do 
this, because of the court’s abhorrence at rearranging the order of estates. 
See Carrick v. Errington, 2 P. Wms. 361, 364 (aff. 5 Bro. P. C. 391). Recently, 
where /egal interests were devised, the court in a much criticized decision re- 
fused to accelerate the future limitation, and gave the profits in the interim 
to the residuary devisee. In re Scott, [1911] 2 Ch. 374. See Frederick E. Far- 
rer, “Acceleration of Remainders,” 32 L. Q. REV. 392, 407-410. But this 
was not followed in a case involving equitable interests where the life-tenant 
renounced. In re Willis, [1917] 1 Ch. 365. The result in the principal case is 
to a great degree rested on this decision. The question, which has apparently 
not arisen in this country, is one of construction. The court here finds clearly 
that the testator by his revocation intended to give the plaintiff nothing even 
as heir-at-law. But though the defendant is therefore entitled to the property 
at once, there is an interest in preserving the estate in plaintiff’s as yet unborn 
sons. Gore v. Gore, 2 P. Wms. 28. Cf. Astley v. Micklethwait, 15 Ch. D. 50. 
See GRAY, RULE AGAINST PERPETUITIES, 3 ed., § 116, note. And the statutes 
making contingent remainders indestructible show the legislature favors such 
a result. See 8 & 9 Vict. c. 106, § 8; 40 & 41 Vict. c. 33.. See also 2 WASH- 
BURN, REAL PROPERTY, 6 ed., note, 554-557. Altogether the decision is 
undoubtedly correct. 





566 HARVARD LAW REVIEW 


WATERS AND WATERCOURSES — NATURAL WATERCOURSES: OBSTRUCTION, 
POLLUTION, AND DIVERSION — EMBANKMENT TO PREVENT FLOopING.— The 
plaintiff and defendants owned land on opposite sides of a New Zealand river 
which frequently overflowed. To protect themselves, the defendants con- 
structed an embankment some distance from the river bank. As a result, 
additional water was thrown on the plaintiff’s land. The plaintiff brought an 
action for damages and an injunction. Held, that the suit be dismissed. Ger- 
rard v. Crowe, 37 T. L. R. 110 (Privy Council). 

A riparian proprietor cannot erect an embankment which will cause injury 
to opposite land in times of ordinary floods. Burke v. Sanitary District, 152 
Ill. 125, 38 N. E. 670; Menzies v. Breadalbane, 3 Bli. N. S. 414. But an em- 
bankment is justified if it will cause damage only during extraordinary over- 
flows. Kansas City, M. & B. R. R. Co. v. Smith, 72 Miss. 677, 17 So. 78; 
Nield v. London & Northwestern Ry. Co., to Exch. 4. Analogous to this quali- 
fication is the rule that anyone is justified, although harming others, in pro- 
tecting himself from the sea, the “common enemy.” The King v. Commis- 
sioners of Sewers, 8 Barn. & Cres. 355. By a combination and extension of the 
two doctrines it has now been held permissible to build a levee along a river 
which ordinarily overflows with such violence as to be on principle more nearly 
like the sea. Cubbins v. Mississippi River Commission, 241 U.S. 351. It is 
true that the common-law idea of “common enemy” was expressly negatived 
by its originator as to rivers. See The King v. Trafford, 1 Barn. & Ad. 874, 
888. But European authorities recognize its extension to other waters. See 
11 DEMOLOMBE, CopE Napotton, No. 30. And the common-law doctrine, 
originating in England, is often inapplicable in other continents. See Lamb v. 
Reclamation District, 73 Cal. 125, 131, 14 Pac. 625, 628. This is true of New 
Zealand, whose rivers are wild and turbulent. See 19 ENCYCLOPEDIA Brit- 
TANICA, 11 ed., 624. The case is interesting as an illustration of the elasticity 
of common-law doctrines in extending themselves to new situations. 
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Tue British YEAR Book oF INTERNATIONAL Law. London: Henry Frowde 
and Hodder & Stoughton. 1920. pp. vi, 292. 


The announcement of a new periodical on international law is gratifying to 
persons interested in the subject at any time, but it is particularly welcome 
at this time to have appearing the first number of a British periodical. With 
the large number of English leaders in international law, and with the growth 
of the international law journals on the continent and in American countries 
— new reviews have appeared within the past eighteen months in Argentina 
and Mexico — it is a bit curious that no attempt in the same direction has 
previously been made in England, aside from the International Law Notes 
which is not exclusively devoted to international law. This first number gives 
promise that the new annual will contribute very notably to the “wider 
knowledge and comprehension of the subject,” which its editors deem essential 
at this time. 

The editorial committee, consisting of Sir Erle Richards, Prof. A. Pearce 
Higgins, Sir John Macdonell, Sir Cecil Hurst and E. A. Whittuck, Esq., is in 
itself a guarantee of the success of the undertaking, and the editor, Cyril M. 
Picciotto, Esq., has admirably handled the first number. The assertion that 
“much that was regarded as definitely established must be re-examined in the 
light of modern developments” is an indication of the spirit in which the plan 
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is conceived. By providing “scope for well-informed and careful contributions 
to the science of international law, wherein the fruits of research can be ap- 
plied to the problems of the day,” the British Year Book ought to render a 
service to the science of international law which will not be confined to the 
British Empire. The encouragement of such contributions seems the more 
necessary when one recalls the great losses among the ranks of international 
lawyers during the past few months — this first number of the Year Book 
contains biographical sketches of four eminent scholars recently deceased, 
Professor Oppenheim, Dr. Lammasch, Dr. Lawrence and Dr. Pitt Cobbett. 

The leading articles in this volume cover a wide range and deal with some 
very interesting current problems. Sir Erle Richards’ discussion of “The 
British Prize Courts and the War,” is a very able, general account of the 
problems encountered by the British Navy in its control of the seas and its 
stifling of German commerce. If one feels that at times the defense of recent 
British practices is carried too far, it is the theory that the past war was a 
“super-war, . . . in which neutral influence ceases to be a real power” in 
which the real explanation is to be found. The seeming defense of reprisals 
and the effort to explain recent English decisions as a development of the 
previous law of contraband may leave the reader more grateful for the candid 
attitude toward such recent decisions as that in The Consul Corfitzon, in which 
the House of Lords upheld the captor’s compelling a neutral claimant to pro- 
duce all his commercial records of transactions with the same shipper since a 
date seven months before the declaration of war. Perhaps it will be difficult for 
some readers to share Sir Erle Richards’ satisfaction that the control exercised 
by the Allies was “so nearly according to the existing principles of international 
law,” and the implications of the decision in The Zamora, as to the freedom of 
British Prize Courts from executive control, seem somewhat overemphasized. 

The article on “Sovereignty and the League of Nations” is quite barren, 
and that on the “International Labour Conventions,” while valuable for its 
account of international legislation prior to 1914, is inaccurate and misleading 
as to the work already accomplished by the International Labor Organization 
established by the Treaty of Versailles. The discussion of “Submarine War- 
fare” with the conclusion that “the introduction of the submarine does not 
call for the making of new laws for naval warfare, but demands the rigid ap- 
plication of those hitherto accepted,” is altogether too cramped, and will 
doubtless prove much less serviceable in the future than the kind of approach 
to be found in James Parker Hall’s excellent article on the same subject in the 
International Journal of Ethics. The account of ‘Changes in the Organiza- 
tion of the Foreign and Diplomatic Service” is of more local interest, but deals 
with some of the problems for which interest in the same subject.seems to be 
increasing in America. “The Legal Position of Merchantmen in Foreign Ports 
and National Waters” is a valuable and refreshing treatment of a topic which 
has assumed new importance in view of the American Shipping Board’s control 
of so many vessels. 

Perhaps the most interesting paper in the series is that on “The League of 
Nations and the Laws of War.” It is notable that throughout the volume 
there runs a buoyant hope for new developments in international law under 
the League of Nations, but the writer of this article goes further in envisaging 
these developments mainly in the law of peace. It seems to be his conclusion 
that the League has brought in a new factor, in that it has now become possible 
to draw a jural distinction between normal or private wars and super or gen- 
eral wars; and that in the latter no law will hamper effective belligerent action. 
The recent refusal of the Assembly of the League of Nations to call a con- 
ference to codify international law in the light of experience gained during the 
past war seems to be in line with the writer’s insistence that the laws of war 
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should be given less prominence in the immediate future than they have had 
during the past century. 

The volume contains a list of international agreements entered into during 
the year 1919, which though it may not be complete, is quite serviceable. The 
bibliography is also useful, but it might well have noted more of the official 
publications such as those listed in the Bulletin of the International Interme- 
diary Institute. M. O. H. 





THe LAw oF REAL Property. By Herbert Thorndike Tiffany. Chicago: 
Callaghan & Co. 1920. 3 vols. pp. xxxii, 3666. 


The exhaustive character of Mr. Tiffany’s first edition of 1903 prevents the 
present volumes from being essentially a new book. They are in substance a 
second edition, but one of the first rank. 

Not many new topics have been added, but the old ones have been enlarged 
and improved. The summaries in black-faced type at the beginning of each 
chapter have disappeared, and the citations are greatly increased. Mr. Tiffany 
has had the good sense to collect here a great number of references not only 
to leading articles in the law magazines but to the notes of recent cases con- 
tained in those periodicals. In the main the list is very full though we miss a 
reference to Professor Bordwell’s articles! in connection with section 15 on 
Disseisin, and a reference to Mr. Abbott’s paper? on Leases and the Rule 
against Perpetuities in section 183. Professor Hohfield’s classifications* are 
occasionally mentioned with approval (pp. 1202, 1388). The search for and 
the arrangement and statement of the decisions ‘have been in the main done 
with conspicuous ability. 

The new edition is the best general book on the American Law of Real Prop- 
erty and with Gray’s and Kales’ works can be said to have completed the 
analysis of our law and prepared the way for the next stage of scholarly in- 
vestigation of it in the direction of its reform and remaking.* The chapter on 
future estates and interests has been thoroughly revised. Valuable additions 
have been made to the nature of contingent remainders, to acceleration of 
remainders, to shifting and springing uses, and to the subject of executory in- 
terests. A particularly thorough section in this chapter is section 167 on the 
power of destruction of an executory interest by the first taker. We also 
commend the chapters on estates for years, rents, co-ownership, powers and 
easements. On the other hand, tenure in the United States, section 13, has 
‘been handled too briefly. Mr. Tiffany undoubtedly considered that after Mr. 
Gray’s treatment of it ® nothing remained to be done. But the subject is 
worthy of further investigation especially in the states carved out of the 
Louisiana purchase and the Northwest.® 

We would have preferred a more widespread expression of the writer’s opin- 
ion of the legal principles he states so clearly. The hard hitting of a Gray or a 
Bishop has been of great service to our law, and our law of real property cer- 
tainly possesses spots where heavy blows may be dealt. For example, we 
believe that it is Mr. Tiffany’s opinion that, contrary to the common state- 
ment, there may be a vested remainder after a contingent remainder in fee 
(section 142). With this view we entirely agree, wishing that Mr. Tiffany had 





1 29 Harv. L. REV. 374, 501, 731. 
2 27 YALE L. J. 878. 

8 23 YALE L. J. 16; 26 YALE L. J. 710. 
4 Professor M. O. Hudson in 34 Harv. L. REv. 338-340. 
5 Gray, PERPETUITIES, 3 ed., §§ 22-28. 

6 University of Missouri Bulletin, Law Series, 8, p. 3. 
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not been so modest in his statement of it. And the profession is entitled, when 
a man of his experience, learning, and ability is dealing with such a highly 
controversial subject as the remoteness of the exercise of general powers by 
will only, to know his opinion on the merits of the question (section 334). 

The style is easy, well balanced, monotonous, and unrelieved by light 
touches. It has the great merit of unvarying clearness. The twentieth cen- 
tury American conveyancer may be thankful that the complicated, obscure 
principles with which he has to deal have been so exhaustively brought to 
light and so ably presented that he who runs may read. 





BARNES’ FEDERAL CODE: 1921 SUPPLEMENT. Edited by Uriah Barnes. In- 
dianapolis: The Bobbs-Merrill Company. pp. xxiii, 503. 


A previous review in these columns has pointed out the merit and great 
utility of Barnes’ Federal Code. (32 Harv. L. REv. 987.) The present supple- 
mentary volume embraces all the federal statutes of a general and public nature 
enacted during 1919 and 1920. It follows faithfully the convenient plan of the 
original compilation. Since the past two years have been fruitful of important 
congressional legislation on a variety of subjects, the profession is fortunate in 
the early appearance of this supplement. C. M. 





1921 SUPPLEMENT TO FEDERAL INCOME TAX, WAR-PROFITS AND EXCESS- 
Prorits TAXES INCLUDING STAMP TAXES AND Capita Stock Tax. By 
George E. Holmes, of the New York Bar. Indianapolis: The Bobbs- 
Merrill Company. 1921. xxiv. 539 pp. 


Nothing could more convincingly demonstrate the need for simplification in 
our federal tax system than a perusal of this volume. It is simply a supple- 
ment to the 1920 edition of Holmes on Federal Income and Profits Taxes. 
As such, it aims to summarize with occasional comment Treasury rulings and 
court decisions during 1920 with reference to the administration of the Income 
Tax, War-Profits and Excess-Profits Taxes, Stamp Taxes and Capital Stock 
Tax. It was made necessary by the numerous amendments to Regulations 45, 
governing the income tax, and the revision of Regulations 50, governing the 
capital stock tax, and Regulations 55, governing the stamp taxes, as well as 
by the numerous Treasury rulings and court decisions on specific questions 
during the year. 

The immediate necessity for tapping all available sources of revenue during 
the war undoubtedly excused the creation of a hastily framed and unscientific 
system of taxation, but in the two years that have elapsed since the armistice 
there would seem to be no valid excuse for allowing a system of internal taxa- 
tion to persist which can call for a 500-page digest of rulings annually. The 
continuance of such a vexatious system can only result in further impeding the 
natural process of readjustment inevitable on the close of a great war. How- 
ever well the war may have been fought, it certainly cannot be said that the 
government has shown either expedition or efficiency in closing out its war- 
time activities. ; 

This volume appears to be a thorough and compendious digest of Treasury 
rulings and court decisions during the past year on the taxes in question. As 
such, it is a valuable reference book for the shelves of any law office. Its use- 
fulness is considerably augmented by a thoroughgoing topical index, as well 
as a convenient table of references to the various Treasury regulations, deci- 
sions and rulings referred to. 
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In addition to court decisions it seems to cover quite exhaustively the vari- 
ous Treasury decisions, opinions of the Attorney General, opinions and memo- 
randa of the Solicitor of Internal Revenue, recommendations and memoranda 
of the Advisory Tax Board and the Committee on Appeals and Review, and 
the Corporation Trust Company Income Tax and War-Tax Service. 

It has of course suitable references to the pages of the 1920 edition which it is 
designed to supplement. The chapter on War-Profits and Excess-Profits 
Taxes has, however, been completely revised and rewritten. C. A. M. 
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